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We [(young black intellectuals/revolutionariesof the 60s)] thought
her play 'middle class' in that its focus seemed to be on 'moving into
white folks' neighborhoods,' when most blacks were just trying to
pay their rent in ghetto shacks. We missed the essence of the work that Hansberry had created a family on the cutting edge of the same
class and ideological struggles as existed in the movement itself and
among the people. ... The Younger family is part of the black majority, and the concerns [we] once dismissed as 'middle class' buying a
home and moving into 'white folks' neighborhoods' are actually reflective of the essence of black people's striving and the will to defeat
segregation, discrimination,and national oppression. There is no
such thing as a 'white folks' neighborhood' except to racists and to
those submitting to racism.1

I.

INTRODUCTION

Racial inequality is a part of the lived experience of America. 2
Many Americans struggle daily to defeat de jure and de facto segrega1. Amiri Baraka, A Critical Reevaluation: A Raisin in the Sun's Enduring Passion,
A RAISIN IN THE SUN UNABRIDGED 25TH ANNIVERSARY

reprinted in LORRAINE HANSBERRY,

EDITION AND THE SIGN IN SIDNEY BRUSTEIN'S WINDOW 19-20 (Robert Nemiroff ed., 1987)

(Mr. Baraka provides a critical assessment of the social and political relevance of Ms.
Hansberry's dramatic portrayal of the complexity of living black in America-Africans and
African Americans, upper class and lower class, male and female, older generation and
younger generation, college-educated and working class.).
2. See, e.g., A NATIONAL REPORT CARD OF RACE IN AMERICA: THE ROLE OF TESTING
(Michael Fix & Margery Turner eds., 1998) (stating that, "[d]espite the fact that minorities
have made substantial economic and social progress over the past 30 years, significant
disadvantages based on race persist within the United States and serve as markers of
continuing policy failures" ); see also RACE & ETHINICITY IN AIERICA: TURNING A BLIND EYE

TO INJUSTICE 1 (ACLU, 2007), http://www.aclu.org/files/pdfs/humanrights/cerdjfull-report.

pdf (stating that, "[racial and ethnic discrimination and inequality remain ongoing and
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tion and discrimination, and national policies of oppression, in search
of the American Dream.3 Observers hailed the election of the first African American president, President Barack Obama, as the beginning of
a post-racial America. 4 Coalitions of white, black, brown, red, and yellow joined to elect him.6 With his election, many thought America had
transformed from a race-conscious society to a non-race-conscious society. 6 His election was the evidence. 7 Yet, these coalitions (and his
election) did not end the racialized structural policies that continue to

pervasive in the United States, and the U.S. government has not done enough to address
these important problems.").
3. James Truslow Adams is credited with coining the phrase, "American Dream."
Library of Congress, American Memory Project, What is the American Dream? A
Background Essay, http://memory.loc.gov/learn/lessons/97/dream/thedream.html (last
visited November 1, 2009). It is reported that, in his book, The Epic of America, he wrote,
"[t]he American Dream is that dream of a land in which life should be better and richer and
fuller for everyone, with opportunity for each according to ability or achievement. . . . It is
not a dream of motor cars and high wages merely, but a dream of social order in which each
man and each woman shall be able to attain to the fullest stature of which they are innately
capable, and be recognized by others for what they are, regardless of the fortuitous
circumstances of birth or position." Id. (quoting JAMES ADAMS, THE Epic OF AMERICA
(1931)); see also

JIM CULLEN, THE AMERICAN DREAM -

A

SHORT HISTORY OF AN IDEA THAT

(2003) (providing a detailed review of the origins and history of the idea,
American Dream, tracing various versions of the ideal through the Pilgrims, Abraham
Lincoln, Martin Luther King, Jr., and influx of recent immigrant communities).
Additionally, the idea is rooted in the Declaration of Independence. The Declaration
provides that "[w]e hold these truths to be self-evident, that all men [and women] are
created equal, that they are endowed by their Creator with certain unalienable Rights, that
among these are Life, Liberty and the pursuit of Happiness." THE DECLARATION OF
INDEPENDENCE para. 2 (U.S. 1776), available at http://www.archives.gov/exhibits/charters/
declaration.html.
This Article embraces the above meanings of the phrase. Wealth deprivation inhibits the
capability of individuals, families and communities to fully express the American Dream an idea beyond material well-being and inclusive of self-worth, the opportunity rising above
one's birthright and position, and the capability to attain happiness based on what the
SHAPED A NATION

individual's own innate abilities. See

INCLUSION

IN THE AMERICAN

DREAM

ASSETS,

(Michael Sherraden ed., Oxford University Press 2005)
(discussing asset ownership as a pathway to the American Dream).
4. Michael Fauntroy, Enough of This "Post Racial" America Stuff, The Huffington
Post, December 28, 2008,http://www.huffingtonpost.com/michael-fauntroy-phd/enough-ofthis-post-racia_b 154497.html ; Daniel Schorr, A New 'Post-Racial' Political Era in
America,(National Public Radio Jan. 28, 2008), http://www.npr.org/templates/story/
story.php?storyld=18489466 ; see also Leonard Pitts Jr., Commentary: 'Post-Racial'America
Isn't Here Yet,(CNN March 28, 2009) http://www.cnn.com/2009/POLITICS/03/28/pitts.
black.america/index.html.
5. Jennifer Ludden, Obama Sails to Sweeping, Historic Victory,(National Public
Radio, Nov. 5, 008) http://www.npr.org/templates/story/story.php?storyd=96596393
POVERTY, AND PUBLIC POLICY

6.

See Schorr, supra note 4.

7.

Id.
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shape a stratified America.8 Americans of color,9 including President
Obama,' 0 continue, in the wake of his election, to experience racial hatred, intolerance and discrimination (officially and unofficially)." In
spite of the racial inequality, Americans of color wishfully continue to
pursue the American Dream-a dream of capabilities and possibilities. 12 Yet, historic structural patterns of racial inequality are
pervasive, stripping wealth from large segments of America.13 These
8.

NATIONAL URBAN LEAGUE, STATE OF BLACK

AMERICA (2009) (providing a current

survey of systematic racism and its impact on the lives of blacks).
9. As used in this Article, this phrase "Americans of color" encompasses all non-white
racial groups, such as, African, Indian, Latino and Asian Americans. The phrase is used to
simplify the discussion of the racial wealth divide that affects all racial sub-groups. It is
also used to convey status. Being "American" is like having a rights and entitlement
property interest in the status of being, "American." Cf Cheryl I. Harris, Whiteness as
Property, 106 HAR. L. REV. 1709 (1993) (providing an extensive discussion of the concept of
"whiteness as property," how whites are privileged by it, and how whiteness is a status
protected (and benefitted) by American law). As Americans, racial groups have an
uncontestable and inalienable right to be fully protected under the U.S. Constitution and all
federal laws, and an entitlement to fully participate in, and benefit from, federal largess in
whatever form distributed (i.e., land grants, tax breaks, low interest rates on home loans,
and access to an affordable education). The Article's use of phrases like "people of color" and
"communities of color" to simplify the conversation would strip away and dilute the status,
rights and entitlement of being American. That interest is retained in phrases, like African
or black American, Latino Americans, American Indians and Asian Americans, but would
be cumbersome to repeat as needed throughout the Article. See also Harry Belafonte,
Scandalize My Name: Stories from the Blacklist (Alexander Isles, 2000) (transcribed by
author from video recording, on file) (stating that, "I came out of the service with great
expectations that we had just defeated fascism, we had just defeated totalitarianism, we
had just defeated the philosophy of white supremacy." Further, stating, "I had expected
that America would be open and generous and rewarding to its black citizens who had
served in that war [(WWII)] and had served with great honor.").
10. See T.S. Aschenge, Death Threats Against Obama, (Associated Press Jan. 31,
2009), http://www.associatedcontent.com/article/1435400/death-threatsagainst obama
pg2.html (stating that, "[w]hat we have learned is that over 200 death threats were actually
reported against the life of the new President, and just within the early hours and days
directly following his election racist atrocities spiked dramatically all over the country.").
11. See Id.; see also Lani Guinier, Race and Reality in a Front-Porch Encounter, The
Chron. Rev., July 30, 2009, http://chronicle.com/article/RaceReality-in-a-Front/47509/
(stating that, "The undisputed historical backdrop for the porch encounter includes 240
years of chattel slavery, 100 years of Jim Crow, and 400-plus years of intergenerational
wealth transfer during most of the time black people not only owned little property - they
were property." Id.).
12.

THE

2009

METLIFE STUDY OF THE AMERICAN DREAM

33,

(METLIFE INSURANCE,

2009),

http://www.metlife.com/assets/cao/gbms/studies/09010229_09AmDreamStudyWEB.pdf
(stating that, "[d]espite conventional wisdom [i.e., that the recession and job loss will deny
the American Dream to many,] minority populations are more optimistic than [white]
Americans that the dream is still possible. Nearly nine in ten (89%) Hispanic Americans
believe that they will achieve the American dream in their lifetime, as do 82% of African
Americans and 83% of Asian Americans. Only two-thirds (66%) of [whites] concur.").
13. See sources cited supra note 2; see also THOMAS M. SHAPIRO, THE HIDDEN COST OF
BEING AFRICAN AMERICAN: How WEALTH PERPETUATES INEQUALITY (2004) (refuting the
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racial inequalities have an impact upon the areas of housing, employment, healthcare, education and business. 14 These inequalities detract
from the pursuit of the American Dream by millions of Americans.' 5
For most, the quest and struggle for the American Dream is elusive at
best, and greatly magnified, by the deeply embedded structural inequalities that cause America's vast racial wealth divide.16
Consequently, the public policy imperative of the twenty-first century
is closing the wealth gap that currently stands at 16 cents on average
for all Americans of color, and perhaps, not surprisingly, is even wider
for blacks at 10 cents and 12 cents for Latinos.' 7 Few, if any, politicians are sounding the clarion call to address this profound structural
inequity.' 8
The divide is significant for three reasons that are important in
the context of this Article. First, it is symbolic of the capability limitations placed on the life chances of millions of Americans who have
become "sedimented"19 at the bottom of this nation's racial hierarchy.
Second, racial inequality is masked by post-racial claims and is necessary for an understanding of the profundity of the racial wealth divide;
claims of "Shelby Steele, Abigail and Stephen Thernstrom, and others" that we had entered
a post-racial America following the dismantling of Jim Crow and the advent of civil rights,
which supposedly had ushered in a post-racial America (citation omitted) ).
14.

President Barack Obama, REMARKS BY THE PRESIDENT

TO

THE NAACP Centennial

Convention,(July 17, 2009) (transcript available at http://www.whitehouse.gov/
the-pressoffice/Remarks-by-the-President-to-the-NAACP-Centennial-Convention-07/16/
2009 (stating that, "[blut we also know that prejudice and discrimination - at least the
most blatant types of prejudice and discrimination - are not even the steepest barriers to
opportunity today. The most difficult barriers include structural inequalities that our
nation's legacy of discrimination has left behind; inequalities still plaguing too many
communities and too often the object of national neglect.").
15. Id.; see also SHAPIRO, supra note 13, at 6 (stating that the key to understanding the
racial wealth gap is understanding how racial inequality is passed from one generation to
the next).
16. See also MELVIN L. OLIVER& THoMAs M. SHAPIRO, BLACK WEALTHIWHITE WEALTH:
A NEW PERSPECTIVE ON RACIAL INEQUALITY 5 (Routledge 1995) (arguing that the cumulative
effects of government-sanctioned and personal racial stratification has sedimented blacks
on the bottom of the economic hierarchy); see also CORNEL WEST, RACE MATTERS 17-20
(1994) (advocating a similar view that the government and cultural structural constraints
motivated by race have caused life changes for black people takes the view that nihilism in
the black community is the greater threat to progress).
17.

Ajamu Dillahunt et al., State of the Dream 2010: Drained:Jobless and Forclosed in

Communities of Color(UFE 2010) http://www.faireconomy.org/news/state-ofthedream_
2010_drained [hereinafter DRAINED].
18. An informal search of the Internet under the phrase "wealth divide" pulled up less
than 250,000 responses. Most responses were not relevant and those that were relevant
failed to address race or racial inequality in the context of the wealth divide. (Report on file
with author, Jan. 25, 2010).
19. OLIVER & SHAPIRO, supra note 16, at 5 (describing blacks as being sedimented at
the bottom of society's economic hierarchy).
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and third, the racial wealth divide, both positively and negatively, affects the intergenerational life chances of all racial groups. Whites
who have benefitted from the wealth divide are affected positively in
comparison to Americans of color who are affected negatively. 20 The
current recession, called by some the Great Recession,21 amplifies these
differences and consequences. 22
The American racial wealth divide is extreme 23 and devastating. 24 It is particularly consequential and life altering for those at the
bottom. 25 The government's failure to address the divide in any signifi20. Id. at 51 (stating that, "[wihen black workers were paid less than white workers,
white workers gained a benefit; when black businesses were confined to the segregated
black market, white businesses received the benefit of diminished competition; when FHA
policies denied loans to blacks, whites were the beneficiaries to the spectacular growth of
good hosing and housing equity in the suburbs" .); see also DRAINED, supra note 17, at v
(stating that"Blacks have 10 cents of net worth for every dollar of white net worth, and
Latinos have 12 cents of net worth for every dollar of white net worth" ); see also Julia
Berndt & Cara James, Race, Ethnicity & HealthcareThe Effects of the Economic Recession
on Communities of Color (The Kaiser Foundation, July 2009) http://www.kff.org/minority

health/upload/7953.pdf (stating that "Many people have been affected by the economic
recession, but the impact has been particularly acute for communities of color. High
unemployment rates, coupled with vast differences in savings and wealth have left many
individuals struggling to afford various aspects of their daily lives such as housing and food,
and have resulted in lapses in health coverage and difficulties paying for needed health
care" ) [hereinafter EcONOMIC RECESSION]; see also Bob Herbert, Blacks in Retreat,N.Y.
Times, Jan. 18, 2010, at A31, availableat http://www.nytimes.com/2010/01/19/opinion/19
herbert.html (NY TIMEs, Jan. 18, 2010).
21.

Scott Roberts, Robert Reich, The GreatRecession and You (Left CoastBlog, Feb. 27,

2009),http://blog.pennlive.com/leftcoast/2009/02/robert reich and-the greatrec.html
(stating that, "[FIORMER UNITED STATES SECRETARY OF LABOR (AND CURRENT UNIVERSITY

OF
CALIFORNIA PROFESSOR) ROBERT REICH HAS NAMED OUR CURRENT FINANCIAL CRISIS THE "THE

GREAT RECESSION".); CF. Catherine Rampell, 'Great Recession': A Brief Etymology (N.Y.
Times, Mar. 11,2009) http://economix.blogs.nytimes.com/2009/03/11/great-recession-a-briefetymology/ (stating that, "[n]obody can take credit for coining the term "The Great
Recession" during the last year. Why? Because the "Great Recession of 2008? is not the
first recession to be slapped with the lofty title. Every recession of the last several decades
has, at some point or another, received this special designation.").

22.

Americans of color are experiencing higher rates of joblessness, home foreclosures

and homelessness. See DRAINED, supra note 17, at v (providing that the black
unemployment rate is 16.2 percent, 12.9 percent for Latinos, and 9 percent for whites). See
generally sources cited supra note 20 (providing detailed information on the effects of the
recession on communities of color).
23. See DRAINED, supra note 17, at v (stating that, "Blacks have 10 cents of net worth
for every dollar of white net worth, and Latinos have 12 cents of net worth for every dollar of
white net worth" ).
24. See id. (stating that "[w]orkers laid off in an economic downturn can take up to 20
years to replace their lost earnings" .); see also id. (stating that "[an estimated 3.4 million
families have experienced foreclosure in 2009, [and] . . . nearly 60 percent of mortgage
defaults were triggered by unemployment." ).
25. APPLIED RESEARCH CENTER, RACE AND RECESSION: How INEQUITY RIGGED THE
ECONOMY AND How TO CHANGE THE RULES (ARC 2009), http://are.org/downloads/
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cant systematic and structural way is proving catastrophic. 26 The
recession amplifies the losses. 27 For example, a recent study states
that the unemployment rate for blacks grew twice as fast, and almost
twice as fast for Latinos, when compared to the unemployment growth
rate for whites during the recession. 28 For those with jobs, blacks earn
forty percent less than whites, while Latinos earn thirty percent less
than whites. 29 Another study reports that blacks and Latinos were
having greater difficulty affording life's daily expenses, such as housing and food, in 2009.30 In addition, blacks and Latinos are not seeking
care from medical professionals, relying instead on home remedies ,31
and many are foregoing dental care at three times the rate of whites. 32
Further, black and Latino children are three times more likely to live
in poverty. 33 It is predicted that nearly half of all black children will
live in poverty if the recession continues going in the present
direction. 34
The causes of the divide are many, the least of which are personal responsibility or effort.35 Past and present racially
discriminatory laws (both federal and state) are major contributing
causes of the wealth divide,36 suggesting that race, not class or gender,
is the single unifying factor that explains the wealth divide for Americans of color. Race, explicitly and implicitly, motivates (or has
motivated) the differential treatment experienced by whites and non2009_race recession_0909.pdf (discussing the wide-felt effects of the recession on
communities of color, including personal narratives and stating that, "[wihile all Americans
worry about economic insecurity during this crisis, its most damaging effects have been
unevenly distributed" ) [hereinafter RACE AND RECESSION]; see also Herbert, supra note 20
(discussing the causes and effects of the recession on communities of color).
26. See sources cited supra note 22 (discussing the effects of the recession on
communities of color).
27. See generally sources cited supra note 20 (providing an exhaustive treatment of the
effects).
28. See DRAINED, supra note 17, at v.
29. Id. (stating that, "[bIlacks earn 62 cents for every dollar of white income and
Latinos earn 68 cents for every dollar of white income").
30.

See ECONomic

RECESSION,

supra note 20, at 1.

31. Id.
32. Id.
33. See DRAINED, supra note 17, at v.
34. Herbert, supra note 20.
35. See RACE AND RECESSION, supra note 25, at 37 (stating that, "[r]hetoric about
'borrower irresponsibility' suggests falsely that the foreclosure crisis resulted from a wave of
bad decisions on the part of unwise borrowers. . . . Market predation made those most

vulnerable into casualties of unregulated greed, and because of preexisting inequities,
histories of segregation and redlining, people of color are suffering most. .).
36. See infra Part III.B. (discussing structural impediments to wealth creation).
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whites under the law.3 7 This is increasingly apparent under federal
tax laws,38 employment laws, 39 and banking laws. 40 A consideration of
the interplay of these laws and the wealth consequences to whites and
non-whites over the last 400 years provides repeated examples of the
same problem, i.e., the problem of government-sanctioned racial preferences in policies that effectively create, transfer or deny wealthamassing opportunities to large numbers of constitutionally protected
Americans based on race alone. The impact of the wealth divide and
its consequences for quality of life opportunities for communities of
color are additionally catastrophic for no reason other than race.
This Article proposes the Closing the Wealth Gap Truth Commission as a remedial forum for bringing together government officials,
citizen victims and bystanders to dialogue, inform and generate present-day solutions for eliminating the racial wealth divide and
ameliorating its consequences. Principles of transitional justice guide
the forum, hoping to transition and heal a nation fractured by centuries of intentional and practiced racially motivated injustices.
Transitional justice asks what successor regimes, committed to democracy, human rights, racial equality and the rule of law, can and should
do to seek redress for widespread structural atrocities committed by
37.

OLIVER

&

SHAPIRO,

supra note 16 (discussing the "hidden cost of being black"); see

U.S. RACIAL DIVIDE 17
(2006) (borrowing from Oliver & Shapiro suggest that the opposite of the "hidden cost of
being black" is the "hidden benefit of being white"); see also Harris,supra note 9, at 1724-25
(providing an extensive discussion of the concept of "whiteness as property," how whites are
privileged by it, and how whiteness is a status protected (and benefitted) by American law).
MEIZHU LuI ET AL., THE COLOR OF WEALTH: THE STORY BEHIND THE

38.

Beverly I. Moran & William Whitford, A Black Critique of the Internal Revenue

Code, 1996 Wis. L. REV. 751 (1996) (setting forth many examples of how the tax code taxes
blacks more heavily than it does whites); see also DRAINED, supra note 17, at 19 (stating
that, the "Bush tax cuts went overwhelming to America's wealthiest individuals." ); see also
Oliver & Shapiro, supra note 16, at 42-44 (discussing how "lower tax rates on capital gains
and the deduction for home mortgages and real estate taxes" are part of the racialization of
federal tax policy .).
39. Despite the passage of federal laws prohibiting discrimination in the workplace,
Americans of color continue to experience de facto discrimination. See, e.g., Race and
Recession, supra note 25, at 20-27 (discussing discriminatory hiring and promotion
practices being experienced by Americans of color in the workplace); see also id. (citing
Christine Jolls and Cass R. Sunstein, The Law of Implicit Bias (HavardLaw School John
M. Olin Center for Law, Economics and Business Discussion Paper Series, June 5, 2006)

http://www.nellco.org/Harvard/olin/papers/55(reporting research findings that suggest most
racially biased employment decisions occur subconsciously, that racial discrimination based
on assumptions and stereotypes has become institutionalized, and that, therefore, there is a
disconnect between the law and practice because antidiscrimination laws require conscious
intent before one can seek redress).
40. Constance M. Ruzich & A. J. Grant, Predatory Lending and the Devouring of the
American Dream, 32 J. Ai. CULTURE 2 (2009) (discussing how banking laws and practices

have contributed to the wealth divide and the destruction of the American Dream for many).
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and under predecessor regimes. 41 This theory of jurisprudence is more
often applied in the context of war-torn countries, countries undergoing violent civil unrest, physical ethnic violence or regime changes. 42
Nevertheless, this theory has applicability in a "stable state" such as
America where the violence is not physical but economic and social.
The racial wealth gap is a form of social and economic violence perpetrated under an abusive regime. The occurrence of the racial wealth
gap results from historic and contemporary rules of law, some openly
racially hostile and others facially neutral, which, because of social
norms and conventions, permit government officials and private citizens to ignore the law and discriminate without recrimination.4 3
The case for closing the racialwealth gap is a right fit for transitional justice. Transitional justice jurisprudence takes into account
the role that "black letter law, institutional practice, social ontology,
and historical teleology-collectively, the public face of law-play" in
perpetuating social and economic abuses on a mass scale, 44 affecting
hundreds of thousands of Americans of color. The politics of wealth for
centuries have targeted every community of color bar none. These
rules and institutional policies have systematically stripped away and
denied wealth building opportunities to Americans of color while affording such opportunities to white Americans. The public face of the
41. David C. Gray, What's So Special About TransitionalJustice? Prolegomenonfor an
Excuse-Centered Approach to TransitionalJustice, 100 Am. Soc'Y INT'L L. PROC. 147 (2006).
See generally TRANSITIONAL JUSTICE: How EMERGING DEMOCRACIES RECKON WITH FORMER

(Neil J. Kritz ed., 1995) (providing a comprehensive review of
transitional justice models from around the world).
REGIMES (THREE VOLUMES)

42.

See generally TRANSITIONAL

JUSTICE:

How

EMERGING DEMOCRACIES RECKON WITH

FORMER REGIMES, supra note

41(providing a comprehensive review of transitional justice
models from around the world).
43. See, e.g., Ojo v. Farmers Group et al., available at http://www.ca9.uscourts.gov/
datastore/opinions/2009/05/11/06-55522.pdf. On May 12, 2009, the United States Court of
Appeals for the Ninth Circuit handed down its decision in Ojo v. Farmers Group, Inc. et al,
which involved an African-American insured who filed a class action against Farmers and
others to remedy alleged racial discrimination. The insured alleged that Farmers'
undisclosed credit scoring system discriminated against African Americans who were
charged higher premiums than white Americans. The United States District Court for the
Central District of California dismissed the claim reasoning that the claim was reverse-preempted by a federal statute that prohibits federal legislation from interfering with state
insurance laws. The irony of this case is that Farmers asserted its right to discriminate in
pricing despite state and federal laws that prohibit discrimination based on race. The
double insult was that the lower court upheld the pre-emption claim, ably refuted by the
Ninth Circuit. See Bruce Abel, Racial Discriminationin the United States - The Subtle and
Ever-Present Insidious Discrimination (July 7,2009), http://www.losangelesemployment

attorneyblog.com/2009/07/racial-discrimination-in-the-u.html. On October 26, 2009, the
Ninth Circuit agreed to re-hear the case en banc, 586 F.3d 1108 (9th Cir. 2009), so the saga
continues.
44. Gray, supra note 41, at 148.
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law is a critical tool in the perpetuation of this atrocity. The wealth
gap is an atrocity. Wealth is a barometer of the physical, mental and
material well-being of a family or community. Across the nation, communities of color experience higher incidents of ill health, community
violence, and limited access to a good education, good jobs, homeownership and a safety net. Consequently, transitional justice becomes the
tool to move from a pre-transition state to a post-transition state where
democratic principles are practiced, the rule of law is respected, and
racial injustices are eliminated. In addition, this Article proposes the
use of racial equity impact assessments 45 as a tool for monitoring the
racial impact on communities of color of new laws and policies before
these new laws and policies are implemented. This additional layer of
protection helps to sustain the transitions achieved through the
Wealth Commission.
A Raisin in the Sun 46 is a play about three generations of a poor
working class black family, living under one-roof in a tenement on Chicago's South Side, just before the dawn of the civil rights movement.47
It provides context and a dramatic narrative of the role wealth plays in
setting up life's opportunities for blacks and whites. 48 The play's narrative embodies the core tenets of this Article-that wealth is a means to
an end rather than an end itself, that wealth is a critically important
indicator of the intergenerational well-being of a family, and that the
documented government-led denial of wealth under the guise of law to
every non-white group of Americans warrants immediate redress at
every level of government. Such redress can come in the form of the
adoption and implementation of targeted policies determined through
45. See infra Part IV.B. (discussing racial equality impact statements).
46. LORRAINE HANSBERRY, A RAISIN IN THE SUN 19 (First Vintage Books Edition 1994);
see also Baraka, supra note 1, at 9 ("[I]t has been properly hailed as 'a classic,' while the
Washington Post has called it succinctly: 'one of the handful of great American dramas ...
in the inner circle, along with Death of a Salesman, Long Day's Journey into Night, and the
Glass Menagerie."' ).
47. HANSBERRY, supra note 46, at 24.
48. Critical Race Theorists use narrative in literature and other sources to illuminate
the complexity of legal meaning attendant to their subject. See Rhonda Magee, The
Master's Tools, from the Bottom Up: Responses to African American Reparations Theory in
Mainstream and Outsider Remedies Discourse, 79 VA. L. REV. 863, 864-67 (1993) (stating
that, narrative is a central tenet of Critical Race Theory and that it provides "an excellent
methodological tool and antihegemonic analytical device" Id. at 865.); see also Mari J.
Matsuda, Looking to the Bottom: CriticalLegal Studies and Reparations, 22 HARv. C.R.C.L.L. REV. 323, 324-26 (1990) (stating that, legal scholars should look to the bottom to hear
and understand the voices of victims of discrimination in order to seek relief from the racial
oppression); see also Richard Delgado, When a Story is Just a Story: Does Voice Really
Matter?, 76 VA. L. REV. 95, 95, 103-04 (arguing that storytelling has emerged as a tool for
amplifying marginalized voices who seek redress in their own voices).
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a truth seeking and transition justice forum, such as, the proposed
Closing the Wealth Divide Truth Commission. The proposed commission draws from the truth commissions implemented by several
stateS49 nationally and several countries50 internationally as a way to
deal with pervasive, structural racial inequalities and in some cases,
mass atrocities against targeted racial or ethnic groups.5 1 A Raisin in
the Sun becomes a literary tool for amplifying the voices of those at the
bottom of the wealth divide, unmasking the human travesty that underlies the detached numbers analysis of the racial wealth divide. 52
There are people behind those numbers living at society's fringes.
There is a lack of urgency in the public discourse about the racial wealth divide.5 3 As a result, many more legal scholars are needed
to address this problem and to offer solutions. While this Article does
not provide a complete solution to a notoriously intractable problem, it
does advance the understanding of the problem and contributes three
key things: 1) it informs about the severity of the problem; 2) it amplifies the link between wealth and racial inequality; and 3) it presents
the Sankofa Model of Transitional Justice framework 54 for resolving
49. See, e.g., Charles Ogletree, Jr., Tulsa Reparations: The Survivor's Story, 24 B. C.
Third World L. J. 13, 28 (2004) (Oklahoma); Alfred Brophy, Reconstructingthe Dream Land:
The Tulsa Riot of 1921: Race, Reparationsand Reconciliation (2002) (Oklahoma); NOELLE
MORRISSETTE & RICHARD JUANG, TRUTH AND RECONCILIATION COMMISSIONS: AFRICA AND THE
AMERICAS: CULTURE, POLITICS, AND HISTORY 1072-75 (2008) (discussing international and
federal and state commissions, including Tulsa, Oklahoma and Greensboro, North
Carolina).

50. See, e.g., Donald W. Shriver, Jr., Truth Commissions and Judicial Trials:
Complementary or Antagonistic Servants of Public Justice?, 16 J.L. & REL. 1, 13 (2001)
(South Africa); see ALEX BORAINE, A COUNTRY UNMASKED: INSIDE SOUTH AFRICA'S TRUTH
AND RECONCILIATION COMMISSION (2000) (South Africa); see Priscilla B. Hayner, Fifteen
Truth Commissions 1974 to 1994: A Comparative Study, 16 Hum. RTS Q. 597, 597-655
(1994) (various); see Priscilla B. Hayner, Unspeakable Truths:Facing the Challenge of Truth
Commissions (2002) (various); see Greg Grandin, The Instructions of Great Catastrophe:
Truth Commissions, National History, and State Formation in Argentina, Chile, and
Guatemala, 110 AM. HIST. REV. 110 46-67 (2005) (Argentina, Chile & Guatemala); see also,
COMMISSIONING THE PAST: UNDERSTANDING SOUTH AFRICA'S TRUTH AND RECONCILIATION
COMMISSION (Deborah Posel & Graeme Simpson eds., 2003).
51. See generally TRANSITIONAL JUSTICE: How EMERGING DEMOCRACIES RECKON WITH

(Neil J. Kritz ed., 1995) (providing a comprehensive
review of transitional justice models from around the world).
52. See Matsuda, supra note 48, at 324-26 (discussing how narrative can be used to
FORMER REGIMES (THREE VOLUMES)

give voice to those subjugated to racism and oppression).

53. Dedrick Muhammad, Structural Inequality: News not fit to print?(July 21,2009),
http://www.ips-dc.org/articles/structural-inequality newsnotfit-to-print (discussing
President Obama's mention of the structural inequalities during his speech to the National
Association for the Advancement of Colored People Centennial Convention this summer and
that newspaper headlines picked up his comments emphasizing black self-help).
54. As opposed to John Rawls' Theory of (Rights-Oriented) Justice, the dominant
justice framework in western jurisprudence.
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the wealth divide crisis. This Article is developed in five parts, the
first being the introduction. Part II provides a contextual background
and historical perspective on Chicago black migration patterns at the
turn of the 20th Century through the 1970s and situates them within
A Raisin in the Sun. Part III identifies the problem of the wealth divide as one of racial inequality, which is amplified through the lens of
the racial wealth divide. It describes the nature and magnitude of the
racial wealth divide, establishes that it is multiracial, and that it persists even after controlling for certain demographics. It concludes with
a discussion of the critical light racial inequality casts on the analysis
and posits that, because the wealth divide is about racial inequality,
dismantling the racial wealth divide now is the public policy imperative of the 21st Century.
Part III also is a discussion of wealth and the advantages that
accrue to holders of wealth. The nature of wealth and the role it plays
in the overall quality of life for individuals, families and the larger society is contemplated. Disadvantages also are illuminated. The Article
takes the position that true equality in opportunity is needed to promote and preserve civil society. The racial wealth divide stymies
progress for all, not just for the racial groups impacted negatively by
the divide. Wealth brings stability and security, which then leaves a
person to freely and reasonably participate in civil society. It further
unveils the structural and institutional programs and policies that contribute and help sustain the wealth divide broken down by racial
group. In Part IV, Section A., it is argued that what constitutes justice
in an effort to dismantle and remedy the harms caused by the racial
wealth divide is transitional justice. A transitional justice model,
which is obligations-oriented, is proposed as an appropriate framework
for achieving justice under these crisis circumstances of generations of
denial, mistrust and inflicted harm. Transitional justice in theory (and
as applied) gives voice and a face to the "victim," makes the problem
and its solution the responsibility of all (victims, perpetrators and bystanders), and encourages dialogue and the use of a deliberative
process to resolve the problem.
Additionally, a transitional justice model brings a new moral
language to the discussion of how best to eradicate the wealth divide
and ties it squarely to issues of social justice. The late President John
F. Kennedy is famously quoted as saying, "ask not what your country
can do for you - ask what you can do for your country."55 His state55. Thurston Clarke, Ask Not: The Inauguration of John F. Kennedy and the Speech
That Changed America xvi (2004) (quoting the inaugural address of the late John F.
Kennedy).

2009

AMERICA'S RACIAL WEALTH DIVIDE

13

ment reflects an obligations-oriented approach to solving a shared
problem. If one views the wealth divide as substantially contributing
to a human capability failure problem in America, then partnering
with those adversely affected by the wealth divide to solve the problem
gives voice to the harmed in ways that "typical" western discussions of
economic parity do not. In this instance, the human capability failure
problem is measured by a person's capacity (or lack thereof) to exercise
freedoms enjoyed by others, to function as a self-determined human
being, and/or to participate in (and contribute to) the well-being of
one's community.
In Part IV, Section B., the author provides examples of solutions that assist in narrowing and/or closing the multiracial wealth
divide. The author believes that it is possible to implement these solutions under a transitional justice framework. The solutions implicate
changes to federal tax law, banking practices, and the initiation of asset building programs at the federal and state level in general. Finally,
the Article concludes in Part V by sounding Gideon's trumpet5 6 (i.e.,
that the multiracial wealth divide is the result of extreme racial inequality that is going unchecked). Silence is complicity. Larger
numbers of scholars are needed to address this scourge, which has persisted for centuries, and is a major impediment and blight on 21st
Century America-an America that projects itself to the world as a just
and welcoming society for the world's huddled masses.
While there is a dearth of general and legal scholarship comparatively addressing the wealth divide, those who have written are like
beacons in the fog. 5 7 Those scholars who have studied the wealth divide have reached some preliminary conclusions. Investment in a
primary residence, stocks and bonds, and business enterprises are typical wealth-generating practices.5 8 The residential home is typically
the largest wealth-producing asset for the middle class, and stocks and
bonds are the largest wealth-producing assets for the top 1 % in the
56. Judges 7:11-16 (King James ).
57. Such scholars include Melvin Oliver (sociology and public policy), Thomas Shapiro
(sociology, anthropology and law), Beverly Moran (law and sociology), Stephanie Wildman
(law), Manning Marable (history and political science), William Darity, Jr. (public policy
and economics), Darrick Hamilton (economics), Dalton Conley (sociology), Edward N. Wolff
(economics), Nancy Denton (sociology) and Michael Sherraden (social work). See also
Beverly Moran and Stephanie M. Wildman, Race and Wealth Disparity: The Role of Law
and the Legal System, 34 FoRDHAM URBAN L.J. 1219, 1219 n.1 (2007) (referencing multiple
scholars in various disciplines producing a wide range of scholarship on the wealth divide.
These authors have written chapters in Professor Moran's book entitled, Race and Wealth
Disparities:A MultidisciplinaryDiscourse (2008).).
58. See Oliver & Shapiro, supra note 16, at 28.
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income brackets.5 9 In addition to wealth-producing assets, intergenerational transfers (during life and at death) contribute to wealth.6 0
Scholars have identified intergenerational transfers as the single, largest contributor to the wealth divide. 61 Scholars were able to make this
determination using longitudinal surveys of wealth data from the
1980s forward. 62 Addressing the wealth divide problem and making
amends requires identifying the contributory sources that families use
to generate intergenerational wealth. This information is useful in
identifying the root causes of, and possible solutions to rectifying, the
racial wealth divide. This Article concludes that the contributing
sources of intergenerational wealth are largely governmental programs and policies, past and present, that structurally and lawfully
facilitate the transfer of wealth from Americans of color to white Americans. 63 Several past programs openly excluded Americans of color
while, at the same time, facilitating white Americans' participation.
This legacy of intentional exclusion and deprivation has followed generations of Americans into the present. One trail is a legacy of racial
privilege, i.e., whiteness as property, and the other, a legacy of racial
deprivation, i.e., racial subjugation and violent conquest.
The problem of the wealth divide is not historical only. Contemporary practices, government and private, making the wealth gap a
present day injury, with contributory antecedents. As a result, there
are some parallels to the ongoing debate about reparations, which is
solely based on historical factors.6 4

59. Id.
60. Id. at 29.
61. See id.
62. See generally SHAPIRO, supra note 13, at 5-6, 67-72 (discussing various studies and
interviews of individuals and determines that intergenerational wealth transfers contribute
in large ways to the racial wealth divide)
63. See generally LUI ET AL., supra note 37 (examining throughout the book
governmental and institutional rules, policies, and practices that have historically
contributed to wealth deprivation in various communities of color, and conversely,
privileged white Americans).
64.
Roy L. BROOKS, ATONEMENT AND FORGIVENEss: A NEW MODEL FOR BLACK
REPARATIONS (2004) (stating that, "The black redress movement, then, makes a twofold

argument. First, slavery and the slavelike conditions under which free blacks lived denied
these blacks life and liberty (basic capital), plus an estate (financial, human, and social
capital) to bequeath to their heirs. Second, Jim Crow forced their descendants, who had
little capital to begin with, into the worst jobs, the worst housing, and the worst educational
systems, the effects of which are very much in evidence today." ).
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II. CONTEXTUAL BACKGROUND & HISTORICAL PERSPECTIVE
Ms. Hansberry paints a complex portrait of the tide of human
emotions, dashed hopes and dreams deferred that are the consequence
of government sanctioned and perpetuated racial inequality. A Raisin
in the Sun, first published in 1958, is part of the genre of African American literature known as the migration narrative. 65 Migration (or
Great Migration, as they are sometimes called) narratives emerged in
the Twentieth Century as literary attempts to "document and explore
the massive dislocation of black people [from the South to the North,]
and the impact of migration on [the] individual psyches [of the migrants] . . . [and] American cities."66 These narratives evolved in

relation to the historical and political movements of the time.67 They
cover three principle migration periods: (1) pre-WWII, (2) WWII
through the civil rights movement, and (3) after the civil rights movement.68 These narratives appeared in novels, short stories, plays,
poetry, autobiographies, and music. 6 9 Characteristic to all forms and
periods, the migration narrative had its own set of "tropes and narrative conventions."7 0 The subject of the migration narrative usually
follows one to four types of conventions.7 1 First, the protagonist leaves
the South for the North because of a trigger event, which sometimes
occurs before the narrative begins. 72 Second, the protagonist struggles
65. ENCYCLOPEDIA OF THE GREAT BLACK MIGRATION: GREENWOOD MILESTONES IN
AFRICAN AMERICAN HISTORY 490 (Stephen A. Reich ed., 2006)

66.
67.

Id.
Id. at 491 (stating that, e.g., "[t]he earliest migration narratives portray the South

as an oppressive site that houses the ancestor but that thwarts black possibility through

segregation, violence, and the lingering legacy of slavery. . . . [N]orthern, midwestern, and
western cities provide a limited freedom but also enact acts of psychic and physical
violence.")
68. Id. at 491-93. Pre-WWII writers include, Paul Laurence Dunbar (The Sport of the
Gods, 1902), Jean Toomer (Cane/Blood Burning Moon, 1923), Nella Larsen (Quicksand,
1928), Rudolph Fisher (The City of Refuge, 1925). During WWII through the civil rights
movement early writers include, Richard Wright (Native Son, 1940; 12 Million Black Voices,
1941). Ann Petry (The Street, 1946). Later second period writers include, Ralph Ellison
(Invisible Man, 1952), James Baldwin (Go Tell It on the Mountain, 1953), Lorraine
Hansberry (A Raisin in the Sun, 1958), and Paule Marshall (Brown Girl, Brownstones,
1959). Post-civil rights movement writers include, Toni Morrison (The Songs of Solomon,
1977; Jazz, 1992).
69. Id. at 494 (For example, the work of Lorraine Hansberry and August Wilson
(plays), Langston Hughes and Gwendolyn Brooks (poetry), Malcolm X and Maya Angelou
(autobiographies) and Muddy Waters and Stevie Wonder (music)).
70. Id. at 490.
71. Id. at 490-91.
72. Id. at 491.
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initially to adapt to the urban landscape of the North. 73 Third, the
protagonist acclimates to the urban landscape and constructs his or
her new urban dweller identity, and fourth, the protagonist considers
the possibilities and limitations of living in the North. 74 Distinctively,
dominant themes emerged from each of the periods of the migration
narrative. 75 Housing was a dominant theme in the second period,
WWII through the civil rights movement.7 6 A Raisin in the Sun reflects this theme.7 7
At the turn of the century, 90 percent of blacks lived in the
78
South. Of which, three-fourths lived in the rural South.79 Most were
laborers in the fields of the South.8 0 Men, women and children worked
the fields together.8 1 The school calendar was built around the agricultural calendar. Schools were closed for significant times during the
planting and harvesting seasons.8 2 The first wave of migration began
at the turn of the century.8 3 Blacks began to migrate north in search of
better jobs, higher wages, and freedom from the racial violence and
intimidation of the South. 84 While both blacks and whites were
lynched throughout the country, blacks were lynched in overwhelming

73. Id.
74. Id.
75. Id. at 491-94 (During the first period, pre-WWII, the event was a dominant theme,
which could be an act of violence, like a lynching, or an act of deceit where the protagonist is
lied upon. In addition, during the Harlem Renaissance, a second theme emerged, that of a
"New Black" unencumbered by the social conventions of the South. During the second
period, WWII and through the civil rights movement, the dominant themes were housing
(e.g., Lorraine Hansberry's A Raisin in the Sun) and increased focus the interior psyches of
characters along with the focus the physical landscape. During the third period, post-civil
rights movement, the narratives' themes include relocating to the South from the North
(i.e., a returning migration) and music as a byproduct of migrant.)
76. Id. at 493.
77. HANSBERRY, supra note 46, at 93 (stating that, "[tihem houses they put up for
colored in them areas way out all seem to cost twice as much as other houses. I did the best
I could" Id. (quoting Mama Lena)).
78. JAMES R. GROSSMAN, A CHANCE TO MAKE GOOD, IN A HISTORY OF AFRICAN
AMERICANS 345 (Robin D.G. Kelley & Earl Lewis eds., 2000) (stating that, by 1969 about
500,000 blacks began to migrate North).
79. Id.
80. Id. at 346.
81. Id. at 349.
82. Id. at 348.
83.
84.

DOUTHIS, FIELD TO FACTORY: VOICES OF THE GREAT MIGRATION 14 (1994).
Albert S. Broussard, The Worst of Times: African Americans during the Great
JOHNNY

Depression, in
2009).

GREAT DEPRESSION: PEOPLE AND PERSPECTIVES

105, 106 (H. Cravens ed.,
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numbers in the South.8 5 Blacks grew weary of the unpredictability of
mob violence and threats to their families.8 6
By 1916, large numbers of blacks begin to migrate from the
South to the North in search of a better life.87 The migration continued
through the 1970s.8 8 This period is known in history as the "Great
Migration," when nearly six million blacks migrated to northern cities,
forever changing the composition of many northern cities.89 Chicago
was one of the most popular cities.90 The first wave of the Great Migration, from 1900 through 1930s, lost its momentum during the Great
Depression and ceased by 1940.91 By then, two million blacks had migrated to the North. 92 A second wave of migration occurred between
1940 and 1970, spurred on by World War II and the increasing need for
laborers outside of the South to replace white and black laborers who
left jobs in the North during WWII. During this second wave of migration, twice as many blacks, nearly four million, migrated north. 93
Three of the four million had migrated in the twenty years from 1940
to 1960.94 Many of the second wave of migrants went to West coast
cities, yet northern cities still received a fair share of new blacks.95
Chicago received about 3,000 new migrants a week during this period,
usually by train.9 6 In the end, the black population in the South
dropped from 90% in 1900 to 53% in 1970.
This Great Migration is emblematic of one of the Article's other
core thesis that black Americans are just like other Americans, aspiring to and pursuing the American Dream of a better life,
homeownership, economic stability, workforce choice and educational
opportunities. Blacks left the South because they wanted access and
opportunity according to their ability. Typically, race dictated these
choices in the South. Blacks moving north hoped to be free of the walls
that white racism built around their lives. In addition, many were
seeking a safe environment to raise their family.
85.
86.
87.
African
88.
89.
90.
91.
92.
93.
94.
95.
96.

Id.
Id.
Id. (stating that, "'Great Migration' (1916-1919) had brought about 500,000
Americans southerners to northern industrial cities such as Chicago" Id.).
Id. (stating that the Great Migration continued into the 1970s)
DOUTHIs, supra note 83, at 14.
Id.
Id.
Id.
Id.
DOUTHIs, supra note 83, at 14.
Id.
Id.
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A Raisin in the Sun chronicles a short period97 in the life of the
Younger family - Walter Lee, Sr. (the deceased patriarch), Mama Lena
(the widowed matriarch), Walter Lee, Jr. (the thirty-something son
and emerging patriarch), Ruth (the son's wife), Travis (the grandson)
and Beneatha (the twenty-something sister), living on Chicago's South
Side.98 Walter Lee, Sr., is dead when the play begins but his dreams
cast a large shadow over the play. 99 As the story unfolds, the family
anxiously awaits the arrival of a check containing the proceeds of a life
insurance policy on his life. 100 The question looming over the play is
how best to spend the proceeds once the check arrives. Each member
of the family has his or her own plan for the money. Each plan is a
version of the American dream. For example, Walter Lee, Jr., dreams
of starting a business, Mama Lena dreams of buying a family home in
a neighborhood-a dream she shared with Walter Lee, Sr., Ruth
dreams of a private bedroom for Travis and a private family bathroom,
and finally, Beneatha dreams of going to medical school. 0 1 The play is
97. The play takes place sometime during a 14-year period between 1945 (following the
end of World War II) and 1959 (just before the full unfolding of the civil rights movement).
HANSBERRY, supra note 46, at 22.
98. Wil Haygood, South Side Story (WASH. POST, Oct. 5, 2008at M01), available at
http://www.washingtonpost.com/wp-dyn/content/story/2008/10/03/ST2008100302959.html?
sid=ST2008100302959 (stating that, "[t]he South Side never had the silky ties to whites and
international celebrities like Harlem and its famed literary renaissance. But building on the
once-plentiful jobs at the city's meatpacking plants, it developed its own economic, cultural
and political muscle and launched a who's who of black American achievement. Richard
Wright, Lou Rawls, Mahalia Jackson, Albertina Walker, Harold Washington, comic Bernie
Mac and "Dreamgirl" Jennifer Hudson all came of age here." He further writes that, "it is a
sad fact, too, that many South Side dreams do not come true. For this is a place haunted by
urban nightmares and the weight of entrenched poverty. It's a place where a community
organizer [(referring to President Barack Obama)] looking for genuine challenges might
come and get down to work. The vast area - it covers about half of Chicago - feels like an
edgy, screechy film with that silvery El train looping around it like an electronic snake. It's
a community that struts - and yet starves for a break. It has an urban Northern vibe, yet
sings the Southern song of the gospel and blues." Id.).
99. According to the play's dialogue, Walter Lee, Sr., dies prematurely, having "worked
hisself to death" in pursuit of his dreams. Id. at 45 ("I guess that's how come that man
finally worked hisself to death like he done." Id. (quoting Mama Lena)). This phrasing
recollects the harsh consequences of toiling under the brutality of chattel slavery. Baraka,
supra note 1, at 13 (discussing how the dreams of each character come into conflict with
reality, e.g., the father is said to have been worked to death (like a slave) in pursuit of the
dream for a new house, stability and happiness for his children that he shared with the
mother, Lena).
100. HANSBERRY, supra note 46, at 36-37 ("WALTER - (Looking at his sister intently) You
know the check is coming tomorrow. BENEATHA - (Turning on him with a sharpness all
her own) That money belongs to Mama, Walter, and it's for her to decide how she wants to
use it. I don't care if she wants to buy a house or a rocket ship or just nail it up somewhere
and look at it. It's hers. Not ours - hers.").
101. Baraka, supra note 1, at 13.
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a story about the elusive American dream for a family of African Americans. More importantly, it is a story about wealth, its advantages and
disadvantages. Wealth is the great equalizer. It empowers a person to
command resources, which, in turn, helps people bring their dreams to
fruition. This power to exert influence over and direct resources is an
intrinsic advantage of wealth. Dreams deferred 02 or denied, on the
other hand, are an enormous disadvantage of wealth associated with
wealth deprivation (and the powerlessness that goes along with it).
As portrayed, Younger family members are nearly powerless to
shape their own realities, or that of the other family members. The
patriarch of the family, Walter Lee, Sr., died to effect change in his
family.103 The rest of his family must toil daily in pursuit of the American Dream. Significantly, the Younger family is but one of many poor
working 0 4 class families, living in neighborhoods across America.
These families lack the independent financial means, short of dying, to
command the necessary resources needed successfully to pursue economic, family, and community stability. 0 5
Amiri Baraka, a scholar and poet, critically reflected on A Raisin in the Sun at its 25th Anniversary. He observed that, when hopes
are dashed and dreams are deferred for too long, chauvinism and self
and group-hate manifest as it did in the character of Walter Lee, Jr.
The character is chauvinistic and selfishly driven by his version of the
102. The references to "dreamsdeferred" and, later on, "festeringsores" are taken from
the poem, "Harlem," penned by Langston Hughes. See THE COLLECTED WORKS OF
LANGSTON HUGHES 74 (Arnold Rampersad ed. 2001) (The collection is a reprint of several
previously published single works by Langston Hughes. Harlem is a part of A Montage to
Harlem, first published in 1951, depicting everyday life in Harlem).
103. HANSBERRY, supra note 46, at 36-37 ("ASAGAI - Then isn't there something wrong
in a house - in a world - where all dreams, good or bad, must depend on the death of a
man?" Id.).
104. In reviews of A Raisin in the Sun, Reviewers depicted the Younger family as a
middle class family. But see Robert Nemiroff, Introduction to A RAISIN IN THE SuN 9 (First
Vintage Books Edition, 1994) (stating that, "in many reviews (and later academic studies),
the Younger family - maintained by two female domestics and a chauffeur, son of a laborer
dead of a lifetime of hard labor - was transformed into an acceptably "middle class" family.
The decision to move became a desire to "integrate" (rather than, as Mama says simply, 'to
find the nicest house for the least amount of money for my family.')" Id.). Researchers
typically define middle class in terms of three criteria: (1) income, (2) occupation and (3)
college degree. OLIVER & SHAPIRO, supra note 16, at 69-70). By these measures, the
Younger family is not middle class. Although no direct mention of income is made in the
story, Mama does state that it will take three salaries to pay the monthly mortgage at the
new home so I suspect the wages are low. In addition, the occupations are not middle class
occupations, such as, white-color jobs. White collar jobs include, e.g., "sales clerks and
teachers to executives, professionals, and the self-employed." Id. at 70. Beneatha is the
only college-educated person in the home. HANSBERRY, supra note 46, at 36.
105. See sources cited supra note 17.
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American Dream, while at the same time feeling the powerless. Mr.
Baraka describes this feeling as the "powerlessness of [a] people to control their own fate or that of their families in a capitalist America
where race is place, white is right, and money makes and defines the
man." 106
At about midpoint in the play, Hansberry brings Walter's
dream of owning a business into conflict with the dreams of his mother,
sister and wife. Walter loses most of the insurance money in a business swindle to an unscrupulous partner who runs off with the
money.' 0 7 Walter's decision to preference his dream over the dreams of
his mother, wife and sister was selfish and chauvinistic. Walter's mistake nearly destroys his family's dreams.10s Family dissonance is yet
another consequence of wealth deprivation.109
In other ways, the play is true to life in that not all black families are wealth-deprived. One of the play's central characters, George
Murchison, is from a financially well-off black family typifying the
black bourgeoisie.11 0 The character pursues the sister, Beneatha, but
not for her intellect. George represents the connectedness in the black
community between those who have and those who do not. George
courts "wealth-deprived" Beneatha who symbolizes in the play the
growing black intellectual community. Yet George is dismissive of
Beneatha's wish to be educated. Perhaps a shortcoming of Hansberry's
work is that wealth and intellect clash in the characters of Beneatha
and George, while at the same time, there is no portrayal of the balance and harmony that can exist between them. The son of the black
bourgeoisie is not intellectual (and makes no portends about it), and
106. Baraka, supra note 1, at 15.
107. HANSBERRY, supra note 46, at 127-28.
108. Id. at 138-49.
109. Id. at 145.
110. Ms. Hansberry came from such a family. Her mother was college-educated, her
father was a successful businessman, and her grandfather was a successful African
Methodist Episcopal minister. Both parents were activists who fought against
discrimination in both housing and education. Her father ran for Congress in 1940. When
Ms. Hansberry was 7-years old, her family, which included three siblings, moved to a
racially segregated white neighborhood. Whites pressured the family to abandon their new
home, committing several acts of violence. The Hansberry home was vandalized several
times. Her parents eventually filed a lawsuit seeking a court order to stay in their home,
fighting a covenant in their deed that restricted the sale of their home to whites only. Her
parents won the lawsuit. Through the years, important black leaders, like Paul Robeson,
W.E.B. DuBois and Langston Hughes, visited the Hansberry home. Interestingly enough,
Ms. Hansberry later would borrow the title of her play, A Raisin in the Sun, from a line in
Langston Hughes' poem, Harlem. See Goodman Theater Student Guide to Raisin, available
at http://www.goodmantheatre.org/_pdfs/studentguide-raisin.pdf (last visited October 30,
2009).
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Beneatha is asked to choose between the certitude of near certain financial security for herself (and her future family) with George and the
pursuit of an intellectual life if she pursues her education. Notwithstanding, Hansberry's portrayal of racial inequality and the effects of
wealth deprivation, many effects remain today, some fifty years later.
A Raisin in the Sun is a poignant example of the fact that the
lack of wealth speaks more about a failure of human potential, i.e., a
failure of human capability,"1 1 than it does about pure dollars and
cents. The seriousness of wealth deprivation is the bounty of unrealized human potential strewn across the American landscape. In the
play, Walter Lee, Jr.'s, inability to alter the path of his life and that of
his family, independent of the insurance proceeds on his father's life, is
symbolic of the problem, i.e., the unrealized human capability (and accompanying powerlessness) that accompanies a life at the bottom
without wealth.112 The human desire to be self-determined in order to
shape one's reality according to an accepted set of social and cultural
norms is a powerful human desire that transcends race, class and
gender.

111. AMARTYA SEN, INEQUALITY REEXAMINED 109 (2003) (discussing economic
deprivation in terms of capability deprivation, i.e., the inadequate command over resources,
whether through markets, means of production, public provision or other means. Capability
deprivation is multidimensional. Sen argues that policies should be developed to give
people the capabilities (i.e., freedom or ability to achieve). Id. He asserts that wealth
deprivation exists anytime a person lacks sufficient resources (including wealth) to
command the necessary resources needed to lead the life of her choosing. A person might
use her resources to achieve certain basic capabilities, such as, being well-nourished,
adequately clothed and sheltered, and minimally educated, or to exceed the basic needs
level, to receive a higher education, to access advanced medical procedures, and to live in a
resource-rich neighborhood. This approach is distinguished from an income or wealth
approach that views economic deprivation solely from the vantage point of a lack of income
(i.e., income deprivation) or an inability to consume.).
112. Walter Lee, Jr., is employed as a chauffeur for a wealthy white man, spending his
days driving around his employer and fantasizing about working a white-collar job in
Chicago's skyscrapers. Both his wife, Ruth, and mother, Lena, work (or have worked) as
domestics in the homes of wealthy (i.e., wealth-advantaged) white families, and his sister,
Beneatha, is a full-time student who aspires to be a medical doctor. Id. at 108 ("Walter You wouldn't understand yet, son, but your daddy's gonna make a transaction . . . a
business transaction that's going to change our lives . . . . That's how come one day . . . I'll

come home and I'll be pretty tired, you know what I mean, after a day of conferences and
secretaries getting things wrong the way they do. . .'cause an executive's life is hell .... And
I'll pull up the car on the driveway ... just a plain black Chrysler, I think, with white walls
- no - black tires. More elegant. Rich people don't have to be flashy ... though I'll have to
get something a little sportier for Ruth - maybe a Cadillac convertible to do her shopping
in.... And I'll come up the steps to the house and the gardener will be clipping away at the
hedges and he'll say, 'Good evening, Mr. Younger.' And I'll say, 'Hello, Jefferson, how are
you this evening?"').
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The pursuit of the American Dream compels those who pursue
its ends. 113 Yet, the American Dream is an asset-driven and dependent dream that remains elusive for many Americans regardless of
race but even more so for Americans of color. 114 This dream requires a
great many resources to pursue, achieve and maintain.
In discussing the father, Mama Lena remarks that he was
"[c]razy about his children! . . . Always wanted them to have something
- be something." 15 She then states that "[he] used to say, . . . '[sleem

like God didn't see fit to give the black man nothing but dreams - but
He did give us children to make them dreams seem worth while."'"1 1 6
Mama Lena's statement reflects that the father, Walter Lee, Sr., lived
life through an unfulfilled prism. He suffered a human capability failure, meaning that he lacked the opportunity and resources to manifest
his dreams during his lifetime. Life taught him that it was all right to
dream but that, in all likelihood, his dreams would remain just thatdreams. Like so many others, Walter Lee, Sr., personally lacked sufficient command over resources, living off the wages of a laborer. He
113. The "American Dream" is often symbolized by the assets one possesses. For
example, a home, a retirement portfolio, an investment or savings account, business
investments, and the capacity to pass it on to one's offspring. LUI ET AL., supra note 37, at
135. As discussed previously, the "American Dream" can be described in terms of the power
to command resources to shape one's life on acceptable (or agreed upon) cultural terms. See
notes 6, 18-19 and accompanying text.
114. The Center for American Progress determined that "children born in the bottom
[quintile of family income] have a 1%chance of reaching the top 5%. Even more, disturbing,
. ., 42 %of children born in the bottom quintile will remain there, and an additional 42 %
will make only make it to the lower-middle [fourth quintile] or middle class [third quintile].
See AVAAD RIVERA ET AL., STATE OF THE DREAM 2009: THE SILENT DEPRESSION 6 (United for
a Fair Economy, 2009). Various other statistics reveal how elusive the dream remains in
the absence of wealth. For example, people living in poverty (of which a larger percentage of
blacks, Latinos and Native Americans do) are less likely to access and use health care for
dental visits, preventative care screenings (e.g., mammograms), or primary care visits.
Additionally, blacks and Hispanics are more likely to be obese, which portends other more
serious chronic illness. The gap in life expectancy between blacks and whites has narrowed,
but persists. See NATIONAL CENTER FOR HEALTH STATISTICS, Health, United States, 2008
with Chart Book 28-36, 218(U.S. Dept. of Health and Human Services, CDC, Mar. 2009)
http://www.cdc.gov/nchs/data/hus/hus08.pdf#028. In addition, in 2005, racial minorities
were 20 to 30 percent less likely to own a home than whites in most of the country. UNITED
STATES CENSUS
BUREAU, available at http://www.census.gov/hhes/www/housing/hvs/
annual05/a nnO5t2O.html. Last, blacks experience higher rate of serious crimes and the
highest rates of serious violent crimes (i.e., serious violent crimes include homicide, rape,
robbery, and aggravated assault). Blacks are 30 percent more likely to be victimized by
violent crimes than whites.

OFFICE OF JUSTICE PROGRAMS, BUREAU OF JUSTICE STATISTICS,

at http://www.ojp.usdoj.gov/bjs/cvictv.htm#race (last rev'd as of October 21, 2009). Health,
home ownership and crime rates are strong indicators of overall quality of life and are
inversely correlated to income (and by extension, wealth).
115.

HANSBERRY, supra note

116.

Id. at 45-46.

46, at 45.
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chose a surer alternative. He purchased a life insurance policy and he
worked himself to death. 117 His death proceeds could be used to jumpstart his family's dreams. Still today, it is common for the only legacy
an American of color passes on to the next generation are the proceeds
of a life insurance policy."18 Like many Americans of color, the father
lived and died believing that the next generation would have a better
chance, and just maybe, make the American Dream a reality.
This Article hopes to deepen the understanding of racial wealth
divide that affects the Younger family's plight. Their plight is shaped
by systemic, government-sanctioned laws and policies, not a lack of
personal drive, desire, or ambition. Instead, the social and economic
living conditions of their South Side Chicago neighborhood 19 are due
to a legacy of wealth deprivation visited upon a subset of Americans by
the invisible, and sometimes not invisible, hand of their government.
This legacy is the result of racial hostility and animus, bolstered by
structural and individual racism that preferences whiteness. 120
Whites enjoy this privileged status based on the rule of law and policies few whites had any role in creating. In the course of embracing
their privileged status, many whites also came to embrace the idea
that blacks (and other people of color) were subordinate to whites.
These rules of law and policies establish and maintain whiteness as
property and protect the entitlements that go along with the status. 121
Asset wealth (or, in this case, its absence) is not the complete
story though. It is in "asset wealth" (and all that it affords and represents) that the many contributing factors to racial inequality collide.
Structural, institutional and individual racial discrimination collides
with class and gender discrimination to create a stratified America.
117. Id. at 45 ("MAMA I guess that's how come that man finally worked hisself to
death like he done. Like he was fighting his own war with this here world
.").
118. My mother died leaving a small insurance policy that would be split four ways after
funeral expenses. She was aware that this was her financial legacy to her children.
119. See Haygood, supra note 57.
120. "[TIhe law has established and protected an actual property interest in whiteness
itself, which shares the critical characteristics of property and accords with the many and
varied theoretical descriptions of property. . . . Whiteness is not simply and solely a legally
recognized property interest. It is simultaneously an aspect of self-identity and of
personhood, and its relation to the law .. . is complex." Harris, supra note 9, at 1724-25
(providing an extensive discussion of the concept of "whiteness as property," how this
concept privileges white Americans, and how whiteness is a status protected by American
law).
121.

See Alice O'Connor, Poverty Research and Policy for the Post-Welfare Era, 26

ANN.

REV. Socio. 547, 553 (2000) (There is "the historical and ongoing legacy of [governmental]
social policies designed to establish or maintain a hierarchical and racially segregated
status quo" that enhances and protects the historically privileged status as whiteness as
property. Id.).
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One consequence of which is the vast wealth divide. State-sanctioned
wealth deprivation weakens Americans of color, thereby crippling
America. This Article posits that a country is only as strong as its
weakest link, making America only as strong as its most wealth-impoverished citizen. Every American (irrespective of race, class or
gender) has a stake in closing the wealth divide that, in large part,
began hundreds of years ago before our births with the colonization of
the Western hemisphere, the inception of slavery and the sustained
transatlantic slave trade. The pilfering of land, resources and human
labor for the benefit of whites is at the heart of the wealth divide, but it
is not the whole story. 122 This practice the Article calls "race jocking,"
i.e., the intentional taking, positioning and benefitting of one race over
another for reasons of racial advantage and perceived superiority.
III.

THE PROBLEM

ENTRENCHED RACIAL INEQUALITY AMPLIFIED

THROUGH THE MULTIRACIAL WEALTH DIVIDE

Racism doesn't just come dressed in white sheets or voiced by
skinheads, but lies in institutions that, like the FHA, have quietly
and often invisibly channeled America's wealth, power, and status
disproportionatelyto white people. Those advantages are passed on
and accumulate,generation to generation,giving ... [whites] a head
start in life. 12 3
A.

The Nature and Magnitude of the Problem

The genesis of the study of the wealth divide is interdisciplinary. Sociologists, historians, social workers, lawyers, economists and
122. Slavery is the offshoot of two world phenomena-The European Renaissance and
the Commercial Revolution (marked by "the breakdown of [European] feudalism, the rise of
towns, the heightened interest in commercial activities, and the new recognition of the
strength and power of capital").

JOHN HOPE FRANKLIN, FROM SLAVERY

TO FREEDOM:

A

31 (1980). Wealth is the signature demarcation of the
"strength and power of capital." According to Franklin, the Renaissance "gave to man a new
kind of freedom - the freedom to [passionately] pursue those ends that would be most
beneficial to his soul and body." Id. Franklin then argues that this freedom made it
possible for man to enslave another in the personal exercise of that freedom. Id.
(referencing W.E.B. DuBois saying that "it was the freedom to destroy, the freedom of some
to exploit the rights of others"). Franklin further asserted that the Commercial Revolution
brought about a type of competition that was "characterized by ruthless exploitation of any
commodities that could be viewed as economic goods." Id. That would include human
beings that themselves became commodities in a system to exploit true economic goods. Id.
123. L. Adelman, Racial Preferencesfor Whites: The Houses that Racism Built, (The San
Francisco Chronicle, June 29, 2003), http://www.pbs.org/race/000_About/002_04-back
ground-03-1l.htm. Mr. Adelman is the executive producer of the PBS Special - RACE: The
Power of Illusion.
HISTORY OF NEGRO AMERICANs
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community activists have studied the conditions of impoverished communities, looking for explanations and solutions. This work has been
undertaken for decades, each discipline shedding light on the problem
from a different vantage point. Sociologists unpacked the social and
public policy dimensions of race and class inequality, 124 while historians traced the occurrence and root causes of these conditions. 125 Social
workers studied ways to lift people and their communities out of racial
segregation and poverty, 126 and lawyers identified the inequality,
founding ways to obtain justice for traditionally dis-empowered people,
removing barriers to fairness and justice along the way.127 While economists see racial and class inequality in dollar terms, community
activists collect data, analyze, propose and organize to implement solutions.128 The activists and community organizations are at ground
zero.129 They directly engage the "subjects" of study and put a human
face on the problem. Some scholars work across disciplines to amplify
their understanding of poor communities. 30
At its inception, the study was less about the wealth divide and
more about the conditions of inequality that manifest in society.' 3 '
While stripping away the complex layers of social isolation, destitution
and alienation, scholars, sensing it, began to confirm the centrality of
economic well-being in detangling America's legacy of two worlds: one
white and the other people of color, one rich and the other poor, one
male and the other female, and one with access to the American Dream
and the other-dreams deferred.1 32 With this growing awareness,
124. E.g., Dalton Conley, Nancy Denton, Melvin Oliver, Thomas Shapiro and Beverly
Moran.
125. E.g., John Hope Franklin, W.E.B. DuBois and Manning Marable.
126. E.g., Michael Sherraden and Larry Brown
127. E.g., Kimberly Crenshaw, Dorothy Brown, Richard Delgado, Beverly Moran,
Derrick Bell, Thomas Shapiro, Stephanie Wildman and Patricia Williams.
128. E.g., Darrick Hamilton, William Darity, Jr. and Edward Wolff.
129. E.g., Insight Center for Community Economic Development's Closing the Racial
Wealth Gap Initiative, CFED, National Women of Color, United for a Fair Economy,
NAACP and the National Urban League.
130. E.g., Thomas Shapiro, Melvin Oliver, William Darity, Edward Wolff, Beverly
Moran, and Manning Marable.
131. See Lauren J. Krivo & Robert L. Kaufman, Housing and Wealth Inequality:RacialEthnic Differences in Home Equity in the United States, 41 DEMOGRAPHY 585, 586-588
(2004) (discussing genesis of historical research in the area of inequality); see also Brian
Gilmore et al., The Nightmare On Main Street For African-Americans: A Call For A New
National Policy Focus On Homeownership, 10 BERKELEY J. AFR.-AM. L. & POL'Y 262 (2008)
(providing a comprehensive discussion of housing discrimination and its contribution to the
wealth divide).
132. See Gilmore, supra note 131, at 262-66 (discussing history of discrimination and
government policy).
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scholars have focused on economic inequality as a way to level the
playing field. 133 Income was the poster child of economic inequality.134
Therefore, the first iterations of this work focused on understanding
and closing the income gap. 13 5 Not until very recently (i.e., within the
last ten to fifteen years) did the lens shift from income gaps to wealth
gaps. 136 Scholars started to tune into the differences between income
and wealth, and how each contributes in different ways to lingering
racial and class inequality. Several books and articles detailing economic inequality have been published. 137 Even though there is a
growing body of scholarly literature, it is still quite small in comparison to other areas of inquiry.
The income gap is vast but substantially less than the wealth
gap, and there are differences between the two. Income typically measures wage-type earnings and is used to pay day-to-day living
expenses. It is a labor-market indicator.13 8 Income is a measure of
contemporary financial resources from wages, pensions, and social assistance. 13 9 Wealth, on the other hand, typically measures the
difference of the sum of income and other owned assets over debts
owed. Unlike income, wealth is not a labor-market indicator and is
used by wealth holders to plan for the future, to create opportunities
and to command resources. Wealth is used to secure a certain standard of living and to pass that standard of living onto one's children as
social and class status. 140 Both contemporary and historic assets are
funneled into wealth. Income and wealth combined help families cre133. Moran & Wildman, supra note 57, at 1219.
134. OLIVER & SHAPIRO, supra note 16, at 29-32.
135. Id.
136. See, e.g., Beverly I. Moran, Capitalism and the Tax System: A Search for Social
Justice, 61 SMU L. REV. 337 (2008) (proposing exempting a large portion of wage income
from all forms of taxation and introduces a wealth tax on amounts above that needed for
working people to enter the housing market); see also LUI ET AL., supra note 37, at 129
("Taxing very wealthy people and large, profitable corporations would be necessary to pay
reparations without cutting back on other federal spending. Instead tax policy is moving
the other way." .).

137.

See, e.g.,

MORAN,

A MULTIDISCIPLINARY
13; DALTON CONLEY, BEING BLACK, LIVING IN THE
RED (1999); OLIVER & SHAPIRO, supra note 16.
138. Labor-market indicators are the outcomes - earnings, occupational prestige, and
social mobility- of labor-market processes, which include working a job. Melvin L. Oliver &
Thomas M. Shapiro, Wealth and Racial Stratification, in AMERICA BECOMING: RACIAL
TRENDS AND THEIR CONSEQUENCES, VOLUME II, 223 (Commission on Behavioral and Social
Sciences and Education, 2001) [hereinafter "Wealth and Racial Stratification]. "Income is
the quintessential labor-market outcome indicator." Id.
139. Id.
140. Id.
APPROACH

(2008);

BEVERLY

RACE AND WEALTH DISPARITIES:

SHAPIRO, supra note
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ate opportunities to secure a good life in whatever form desired, e.g.,
education, business capital, home acquisition, job training, access to
justice, access to health care and so on.
The case of blacks in America is paradigmatic of the plight of
other racial groups. The median income of blacks in 2007 was about 78
percent of white income. The racial wealth divide, on the other hand,
was just 10 percent of white wealth for blacks, and 16 percent overall
for all racial groups. 14 1 Native Americans earned about 60 percent of
white wages, yet wealth estimates generally are not available because
of federal government policies that control Native American lands, natural resources and generated income, holding these assets in trust. 142
There is little individual or group accounting for the wealth of Native
Americans held by the federal government.143 Latinos and Asian
Americans present a different challenge. Income and wealth data for
these groups are reported as aggregates. For Latinos, the 2007 income
gap percentage was about 72 percent, and Asian Americans reportedly

141. See DRAINED, supra note 17, at v (stating that, "Blacks have 10 cents of net worth
for every dollar of white net worth, and Latinos have 12 cents of net worth for every dollar of
white net worth" .).
142. LUI ET AL., supra note 37, at 30 (stating that, the federal government "controls
when and how ... [Native American] land is leased, how much money ... oil and gas and
other resources sell for, and how the money earned is distributed." Id.).
143. See Vaughan Woodruff, Voice of the Voiceless, Elouise Cobell's Lawsuit Provides
Warning to Us All, THE TRIBUTARY (November 12, 2008), http://www.indiantrust.com; see
also http://www.indiantrust.com/index.cfm?FuseAction=Overview.Home
and http://
www.nativelegalupdate.com/articles/land-use/ (both links give you access to a summary of
the lawsuits initiated (and settled in December 2009) by Native Indians against the United
States government over the government's failure to properly account for and pay over funds
generated by oil, mineral, timber and grazing leases on Native American lands and
supposedly held in trust for the Native Americans under the Dawes Act of 1887); cf. ToNY
HILLERMAN, THE SINISTER PIG (2004) (A work of fiction that first appeared on the New York
Times Best Seller list on May 25, 2003 (http://www.nytimes.com/2003/05/25/books/bestsellers-may-25-2003.html). Like Hansberry in A Raisin in the Sun, Hillerman interweaves
the fact of wealth deprivation into the fictional plot line of The SinisterPig. This book is the
sixteenth in Hillerman's Chee/Leaphorn Navajo Tribal Police series of crime fiction novels.
In essence, the story is about a murder at the edge of the Jicarilla Apache natural gas field,
and the Navajo Tribal Police Sergeant Jim Chee questions rather the murder is linked to
diverted oil and gas revenues (i.e., the subject of the trust fund litigation). The following are
a few excerpts from the book where the trust fund is mentioned: "Chee said. Ah. Are we
getting into what happened to the Indian Trust Fund oil and gas royalty money?," THE
SINISTER PIG, supra, at 100, and "Not unless it [(i.e., the murder)] connects in some way with
the forty billion dollars that seems to have disappeared from the Indian Trust Fund. A sort
of evaporation that the General Accounting Office thinks has been going on since way back
when. Leaphorn n . . ., again said: 'Forty billion. I read about that in that suit the lawyer,
Covell, wasn't it, filed against the Secretary of the Interior. I thought maybe that number
was typographical error. Too many zeros on the end of that number. And you think this
homicide of ours might be connected?"' ).

28

FLORIDA A & M UNIV. LAW REVIEW

Vol. 5: 1:1

earned 106 percent of the income earned by whites Americans.1 4 4
These numbers obscure the fact that country of origin, immigrant status, and timing of immigration skew the numbers for some groups of
Latinos and Asian Americans, and that these groups are not homogenous.1 45 For example, Cuban Americans who immigrated in the fifties
and sixties are more likely to be owners of small and medium-sized
businesses, and consequently possess greater wealth.14 6 Likewise, Korean immigrants who migrated to the United States recently entered
under rules that required them to bring assets with them to the United
States. These same Korean immigrants are likely to convert these assets into income-producing assets by starting a business.147
Nevertheless, wealth statistics are extreme for these two groups. Latinos owned 12 cents for every dollar possessed by whites in 2007, and
Asian Americans owned about 16 cents of wealth (again, this number
will be lower for immigrating Asians from poorer nations). In any
event, no matter how you slice the wealth pie, Americans of color suffer
catastrophic deficits in wealth when measured against whites. One
might ask, what is the big deal? This vast divide is significant because
wealth provides advantages that can be leveraged to manifest a reasonable quality of life. Many of these advantages are lost to Americans
of color because of the extreme wealth deficit.
The focus on wealth brings to light the effects of pernicious and
persistent structural, institutional and individual racism.148 It focuses
144. US Census Bureau, Current Population Survey, Annual Social and Economic
Supplements, Historical Income Tables - People (tbl. P-4), available at http://
www.census.gov/bhes/www/income/histinc/incpertoc.html (this information was tabulated
from the data reported on Table P-4). The information on the American Indian and Alaska
Natives was compiled from data reported as part of the American Community Survey
2007, Selected Population Profile in the United States (American Indian and Alaska Native)
accessed through factfinder.census.gov (on file with author).
145. See, e.g., US CENSUS BUREAU, RACIAL STATISTICS BRANCH, WE THE PEOPLE: ASIANS
IN THE UNITED STATES 1-4, 16(Dec. 2004), http://www.census.gov/prod/2004pubs/censr17.pdf ("The Asian population is not homogeneous. It includes many groups who differ in
language, culture and length of residence in the United States." Id. at 1. Additionally,
Asian Indian and Japanese families had incomes more than $10,000 higher than all Asian
families, and Cambodian, Hmong, Korean, Laotian, Pakistani, Thai, and Vietnamese had
incomes substantially lower than the median of all Asian families. Id. at 16. Consequently,
these latter Asian groups are more likely to fall at the bottom of the wealth gap, much like
African Americans, Latino Americans and Native Americans.)
146. Oliver & Shapiro, Wealth and Racial Stratification,supra note 100, at 226 (citation
omitted).
147. Id. at 227.

148. See, e.g., Charles L. Nier, III, The Shadow of Credit: The Historical Origins of
Racial PredatoryLending and Its Impact Upon African American Wealth Accumulation, 11
U. PA. J. L. & SOC.

CHANGE

131 (2007-2008) (quoting then Candidate, now President Barack

Obama stating that, many of the disparities that exist in the African American community
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the scholar on the subset of questions to investigate and reveals deep
patterns of racial imbalance within society that are not apparent when
looking through the lens of income. 4 9 A study of wealth uncovers both
quantitative and qualitative racial inequality. 50 Studies of the wealth
divide make it possible to interrogate how wealth assets are created,
expanded, and preserved. Wealth studies also have the potential to
reveal the ways in which racial animus contributes to the wealth divide, the nature of the relationship between racial inequality and the
wealth divide, and how racialized policies drove America to this place
of the great wealth divide and disguised America's injustices.11 In addition, it helps to see the nature and magnitude of racial inequality in
a way not seen through the lens of income. By focusing on wealth, it is
possible to determine if racial inequality is inclining or declining.
Wealth also gives people the power to shape corporate and political
dimensions of living within the civil society. Therefore, a study of
wealth is a study of power. In turn, studying society from the perspective of the racial wealth divide lifts the veil on structural and
institutional programs and policies that ferment wealth inequalities
experienced by large numbers of Americans of color, both individuals
and families. Wealth reveals in whose hands power resides.
B.

Lifting the Veil on the Past: The History of the Wealth Divide
1.

In General

The American Dream narrative is based, in part, on the belief
that "anyone can make it to the top by ... working hard and tugging
mightily at [their] boot-straps."152 American heroes supposedly are
made of self-invented men and women who succeed on "pure grit,
gumption and ingenuity." 5 3 However, little note is made of the role
that the invisible hand of government plays in helping these "selfmade" individuals achieve the American Dream. This version of the
today can be directly traced to inequalities passed on from earlier generation that suffered
under the brutal legacy of slavery and Jim Crow" (citation omitted)).
149. See generally Conley, supra note 137 (presenting a detailed study of questions
raised by considering the effects of race discrimination on contemporary wealth
inequalities).
150. Id.
151. Moran, supra note 140 (presenting the work of multiple scholars across
disciplines).
152. Insight Center for Community Economic Development, Laying the Foundation for
National Prosperity: The Imperative of Closing the Racial Wealth Gap 4 (March 2009).
153. Id.
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American Dream narrative positions wealth and poverty as the result
of personal choices in behavior. 15 4 Quite to the contrary, state action
(and not personal behavior) is at the heart of the redistribution of
wealth in the United States. State action both overt and covert is responsible in large measure for the racial imbalance in wealth holdings
in America today. The invisible hand of the government played a role,
either through preferential "white only, or nearly white only" land acquisition programs, preferential tax treatment in the form of low
capital gains rates, tax-free or tax-deferred retirement savings, deductions from income for charitable gifts, and tax-free or near tax-free
transfers of wealth (at death or inter vivos). Many of the acclaimed
American heroes, such as, Sam Walton, J. Paul Getty, and others,
needed land and other resources to amass their wealth. The government helped them to secure the initial grants of land and natural
resources. 155 Personal behavior choices alone were not sufficient. It
has been explained this way, "[t]hroughout U.S. history, federal and
state governments have provided 'wealth starter kits' for some to turn
their work into worth."156 The government gave away "land, free public government-backed mortgages and farm loans, a social safety net,
and business subsidies to white families, sometimes exclusively and
usually disproportionately."1 5 7
Various groups of people of color have experienced state-sanctioned impediments (i.e., actions and inactions) to wealth creation.158
Many aspects of state-sanctioned, institutional and private discrimination uniformly affected Americans of color but many more did not.
This section of the Article details the historical experiences of various
communities of color in the United States as it relates to overt and
covert practices that effectively transferred wealth from these communities to communities of white Americans. While the story of American
democracy holds out the hope that the opportunity to rise economically
is available to all who are willing, ready and able to work hard; historically, this has not been the case. This has not been so for all colonized,
captive or immigrant communities of color.
154. Id. at 4.
155. See Trina William Shanks, The Homestead Act: A Major Asset-Building Policy in
American History, in INCLUSION IN THE AMERICAN DREAM - ASSETS, POVERTY, AND PUBLIC
POLICY 2 (Michael Sherraden ed., 2005) (a demographic assessment of who among the U.S.
population living today had ancestors who acquired land under the Homestead Act).
156. Id. at 5.
157. Id.
158. LUI ET AL., supra note 37, at 19 (providing an exhaustive discussion of racial
differences and similarities in matters of wealth creation).

2009

AMERICA'S RACIAL WEALTH DIVIDE
2.

31

Native Americans

For example, with the first arrival of European colonizers, Native Americans were systematically and violently stripped of their
greatest wealth asset, i.e., land. Between 1500 and 1900, Native
Americans where pushed into the interior of the country and went
from controlling nearly all of the North American continent to controlling less than 4 % of the original United States. 15 9 Colonization,
treaty-making (and breaking), relocation to reservations, distribution
of Native American land through allotment (interfering with Native
American customs of group ownership and caretaking responsibility
for land), and the placement of Native American land in trusts managed by the federal government each contributed (and continue to
contribute) to the wealth loss and deprivation experienced by modernday Native Americans. 160
3.

African Americans

On the other hand, African Americans' wealth deprivation walk
started violently with the institution of the mid-Atlantic slave trade in
the 1500s. Continental Africans were forced to leave behind in Africa
any wealth already owned, and forced to provide free labor (i.e., a valuable asset) in the Americas for nearly 250 years.161 Slavery began in
North America in the 1640s in Virginia. 162 Driven by its reliance on a
plantation economy to grow tobacco and desire for cheap labor,163 Virginia enacted the first law inscribing the inferior status of blacks in
North America. Indentured servants who ran away had the terms of
their indenture extended-whites for a few years and blacks for decades or even for life. 164 In the 1640s, Virginia courts issued rulings
that referred to blacks (i.e., men, women and children) as property.165
The first recorded sales of human beings took place in Virginia in the
159. Id. at 36.
160. Id. at 36-72 (providing a detailed analysis of government practices that greatly
contributed to the forced transfer of Native American land principally to white Americans
and the continuing challenges to Native American sovereignty and wealth accretion).
161. OLIVER & SHAPIRO, supra note 16, at 37. During slavery, enslaved blacks by law
were prohibited from owning property or accumulating assets. In addition, enslaved blacks
were prohibited from engaging in wealth producing activities, such as, starting a business
and entering into contracts that courts would enforce. .
162. LUI ET AL., supra note 37, at 79.
163. LAWRENCE FUCHS, THE AMERICAN KALEIDOSCOPE: RACE, ETHNICITY, AND THE CIVIC
CULTURE 8 (1990).
164. LUI ET AL., supra note 37, at 79.
165.

Id. at 79 (referencing FUCHS, supra note 163, at 10).
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1640s.1 66 By the 1660s, there were more than 1,000 enslaved Africans
in Virginia.16 7 Between 1680 and 1705, Virginia passed a set of laws
called the "Slave Codes," which, in effect, limited the political rights
(often necessary to exercise control of over wealth) and labeled the children of slaves as slaves. 168 With the founding of South Carolina in
1670, which institutionalized slavery in its chartering document and
the incursion of the Royal African Trading Company of England now
doing business in North America, the numbers of Africans enslaved
and transported across the Atlantic grew exponentially. 169 It has been
said that, "African slavery produced the initial start-up capital for
what ultimately would become the basis for capitalism in the United
States."170 Millions of Africans were forced into this highly organized
and systematic system of wealth suppression and transfer.
Once freed, formerly wealth-deprived Africans were promised
land and other resources that never materialized.171 In addition to the
unfulfilled promises of land post-slavery, African Americans were systematically excluded by law from government-sponsored general land
distribution programs; for example, the yeoman-farmer programs,

166.

Id.

167.
168.

FUCHS, supra note 163, at 10.
LUI ET AL., supra note 37, at 79.

169. Id.
170. Id. at 74.
171. Id at 85. In 1865, General Sherman who confiscated plantations as he marched
through the Southern United States issued an order promising black soldiers forty acres
and a mule to those who fought for the Union Army during the Civil War. The order was
later rescinded. Id. at 86. In addition, Congress created the Freeman's Bureau in 1865 to
distribute abandoned Confederate land to the newly freed Africans. Over forty thousand
black families moved onto these lands, only to be dispossessed by General Howard following
the assignation of President Abraham Lincoln. Many were evicted from their land by force
by the Union army. General Howard, who led the Freedman's bureau, held the belief that
blacks should "earn" land (ignoring the 250 years of free labor) and not receive it as a gift.
As a result, he encouraged blacks to work and save their money to buy the lands initially
intended for free distribution under the act that created the Freedman's Bureau. CONLEY,
supra note 137, at 33-34. General Howard "'recommended that northerners, including
bureau agents, purchase or lease farms to provide work for the freedman."' Id. at 34. This
practice and belief became the precursor for the farm tenancy program, known as
sharecropping, which too transferred wealth from small black farmers (i.e., business
owners) to white landowners. Id. ("'We were barefooted. My feet been frostbitten lots of
time. My dad couldn't afford to buy no shoes. He'd get in debt and figure every year he
going to get out. . . .' But she added, '[then] they'd [white landowners] tell you, "You bought
so and so.' They get through figuring it up you lacking $100 for coming clear. What the hell
could you do? You living on his place, you couldn't walk off."' Id. (quoting the recollections
of Moses Burge, the daughter of black sharecroppers in Georgia)). LUI ET AL., supra note 37,
at 86.The Freedman's Bureau, largely unsuccessful in creating black landowners was
abolished in 1872.
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which confiscated 172 Native American land and transferred the land
for free to white Americans.173 In addition, laws were enacted that
specifically denied to blacks the right to work independently,174 access
banks (i.e., making deposits and getting loans), own a business, and
own land.
Following the periods of enslavement, the Reconstruction period, post-slavery up to 1900, was a mixed opportunity for African
Americans. While the Homestead Acts and the Freedman's Bureau
were less than successful in creating a large group of landowning former enslaved Africans, the passage of the Thirteenth and Fourteenth
Amendments to the United States Constitution' 75 and the passage of
the Civil Rights Acts of 1866, 1870 and 1875 were steps in the right
direction. For example, the Civil Rights Act of 1866 gave black men
172. The author has intentionally avoided the use of the word redistributed in this
context. To re-tilt the playing field, the language of the discourse must shift to provide
insightful descriptions of what happened (and what I propose happen). The word
redistributed masks the violence of the act-the act of transferring people of color wealth to
whites. The word seems innocuous when the truth is the opposite. The less-violent tenor of
the discourse tends to lull those who benefit and those who are victimized into thinking that
those who benefit did so on their own merit and those who have not are responsible for their
own failings. In surveys of white perceptions about blacks, stereotypic labels of laziness,
less-intelligent, financially-irresponsible are used to describe the financial prowess (or lack
thereof) of blacks to manage their own financial assets. It is not uncommon that the
oppressed group takes on the views of the oppressor. Blacks can be heard to say that
"they're [other blacks] just lazy, or that they aren't trying hard enough." This self-loathing
perpetuates a system of inequality and deprivation that the dominant culture put in place.
173. See The Homestead Act of 1862, 12 Stat. 392 (1862), repealed by Federal Land
Policy and Management Act of 1976, 43 U.S.C. §§ 1701-1785, distributed land in the West to
non-Confederate whites for free, excluding blacks and other racial groups. ; see also OLIVER
& SHAPIRO, supra note 16, at 14. In the tradition of homesteading, The Southern
Homestead of 1866 provided a legal basis and mechanism for the lawful acquisition of
property by blacks, both formerly enslaved and free. The act opened up lands in Alabama,
Arkansas Florida, Louisiana and Mississippi for settlement, and provided a six-month
window for blacks to apply before whites were permitted to apply. LUI ET AL., supra note 37,
at 86. Unlike the 1862 Act, this Act permitted former Confederate white soldiers to apply
for the land by simply swearing (i.e., stating that they had never taken up arms against the
Union or given aid and comfort to the enemies. Id. The various Homestead Acts were
responsible for the fact that three quarters of Americans owned land by 1900.) CONLEY,
supra note 137, at 34,35. Also, one-quarter of Southern black farmers owned their own
farms by 1900. OLIVER & SHAPIRO, supra note 16, at 15. Homesteading was only so
successful because laws permitted whites to lay claim to land settled by blacks because the
law prohibited blacks from legally enforcing their title to land. Consequently, titles held by
whites were honored over that of the blacks. CONLEY, supra note 137, at 35.
174. CONLEY, supra note 137, at 35 The "Black Codes" were laws enacted in many
Southern states that required blacks to work for others. A black person who could not prove
employment (usually by a white person) that person would be arrested for vagrancy; see also
LuI ET AL., supra note 37, at 87 (discussing how white farm owners would pay the vagrancy
fines of jailed black, requiring the blacks to work off the fine.
175. U.S. CONsT. amends. XIII & XIV.
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the right to enforce contracts, own property, and sue in court.176 Yet,
the systematic exclusion of blacks from wealth amassing opportunities
continued in the 20th century.
Through the Jim Crow era (from mid 1800s through the passage of the Civil Rights Act of 1964), blacks were excluded from a
number of wealth building opportunities. African Americans were specifically excluded from several of the New Deal programs instituted in
the aftermath of the Great Depression, which saw the loss of land holdings and businesses by large number of similarly situated blacks. 77
Southerners in Congress blocked efforts to include rural black workers
in social security legislation. 78 Domestic and agricultural workers
were excluded from receiving social security benefits upon retirement. 179 At least 60 percent of African American workers performed
domestic or agricultural work in the 1930s.o8 0 The practical effect of
being left out of the social security legislation is that retired and disabled African Americans (and Latinos) would have to spend their
savings during old age rather than handing those amounts down to the
next generation by intergenerational transfers, and younger family
members would be required to support indigent older family members,
again diverting resources away from wealth amassing activities.18 1
The redirection of America's wealth through taxation, transportation, and housing policy to the overwhelmingly white suburbs,18 2
some would argue, is the "most dramatic barrier to black-white wealth
equity in the [20th] century."18 3 Taxation policy provided "greater tax
Lui ET AL., supra note 37, at 83-84 (referencing the Civil Rights Acts).
Id. at 90-91; see also CONLEY, supra note 137, at 36 ("During this period of decline,
which includes the Great Depression, many farmers, both black and white, were losing their
land, but there appears to have been a net transfer of land from blacks to whites. August
Meier and Elliot Rudwick estimate that the rate of land loss for blacks averaged 350,000
176.
177.

acres per year. (citation omitted).

.

.. As the number of black-owned farms dropped. . . , the

numbers of African Americans who migrated [North to industrial cities grew.]").
178. LUI ET AL., supra note 37, at 92 (Latinos were excluded along with African
Americans.); see also OLIVER & SHAPIRO, supra note 16, at 38 (making the additional point
that over time blacks and Latinos have disproportionately paid more into the system and
received less due to shorter life spans. They make the further point that, for African
Americans, the initial exclusion of blacks was built on concessions made to former
slaveholders or other interested parties, institutionally and programmatically privileging
whites. ).
179. Lui ET AL., supra note 37, at 92.
180. Id.
181. CONLEY, supra note 137, at 36.
182. The central thesis of Lorraine Hansberry's A Raisin in the Sun is efforts of an
urban black family to recapture and benefit from the wealth transferred from to the suburbs
in the 40s and 50s.
183. CONLEY, supra note 137, at 36; cf OLIVER & SHAPIRO, supra note 16, at 16-18
(recounting the suburbanization of America and its adverse impact on black communities).
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savings for relocating to the suburbs."184 Transportation policy "encouraged freeway construction and subsidized cheap fuel and massproduced" cars.' 8 5 Housing policy provided incentives "for the acquisition of single-family detached housing, [and at the same time, fostered
a bureaucratic framework that shielded racially discriminatory practices in government-backed mortgages.]"18 6 President Franklin D.
Roosevelt urged the creation of the Home Owners Loan Corporation
("HOLC") in 1933 to stem the tide of foreclosures occasioned by the
Great Depression.' 8 7 Lending officials of HOLC institutionalized the
racially discriminatory practice of ranking residential communities. It
was the practice of these lending officials to give the lowest (i.e., redlining) desirability ranking to neighborhoods that were changing racially
or all-black, older and lower income desirable. 88 All-white neighborhoods were deemed more desirable and usually given higher
rankings.' 8 9
After the Great Depression, the practice continued under the
lending programs of Federal Housing Authority ("FHA"), established
in 1937, and the Veteran Administration is lending programs, established in 1944, following World War 11.190 Both programs had the
practical effect (though not legislated) of funneling federal dollars to
the suburbs to the exclusion of urban centers, densely populated with
Americans of color.191 This funneling happened for three principal reasons: 1) the bias in favor of single-family dwellings over multifamily
projects, 2) a bias toward new projects rather than rehabs, and 3) use
of "professional appraisals."19 2 The FHA went so far as to openly state
that "subdivision regulations and suitable restrictive covenants"
should be used to maintain racially segregated communities to avoid a
decline in property values. 9 3
184. OLIVER & SHAPIRo, supra note 16, at 16.
185. Id.
186. Id. at 16-17.
187. Id.; see also Lui ET AL., supra note 37, at 95; CONLEY, supra note 137, at 36.
188. Id. at 17; see also CONLEY, supra note 137, at 36-37.
189. Id. at 17; see also CONLEY, supra note 137, at 36-37.
190. OLVER & SHAPIRO, supra note 16, at 17-18, 39-40; see also CONLEY, supranote 137,
at 37.
191. See also CONLEY, supra note 137, at 37.
192. See OuVER & SHAPIRO, supra note 16, at 17-18.
193. Id. at 18, 40 ("The FHA's use of restrictive covenants continued until 1949, when,
responding to the Supreme Court's outlawing of such covenants in 1948 (Shelly v. Kramer),
it announced that 'as of February 15, 1950, it would not insure mortgage on real estate
subject to covenants."'). A Raisin in the Sun depicts the facts that led her parents to litigate
through the United States Supreme Court. Mr. Hansberry purchased a home before the
sellers realized he was black. The sellers tried to avoid the contract, relying on a restrictive
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Beyond taxation, transportation, and housing, two other statesanctioned laws (i.e., ADC/AFDC and the GI Bill) helped to solidify the
author's view that the systematic deprivation of wealth experienced by
blacks and other communities of color requires an equally, strong governmental law solution to undo centuries of law-driven, statesanctioned wealth suppression and alienation, and the advantaging of
white citizens. First, the Aid to Dependent Children program was created in 1936 to assist single women and their dependent children.194
This act excluded children in poor two-parent families on the fear that
black, able-bodied workers would stop working to receive the benefits.19 5 Under the program, states were permitted to establish their
own benefit guidelines. Not surprisingly, both Southern and Northern
states created barriers to participation that were targeted at black women and children.196 Once participating, programmatic policies
require recipients to deplete savings and limit asset accumulation.' 97
These policies too are anti-wealth amassing, and in turn, negatively
affect quality of life.
In addition to ADC/AFDC, the Servicemen's Readjustment Act
of 1944-commonly referred to as the GI bill-made education and
home ownership dollars available to veterans.198 All veterans were eligible to participate under the law, but in practice, whites enjoyed most
of the benefits, and little or none, of the program benefits flowed to

covenant in their deed. The Hansberry family continued to live in their new home in the
white suburban neighborhood despite the restrictive covenant. The Supreme Court held
that the Hansberry family was not bound by an earlier court case upholding the restrictive
covenant because they were not members of the original class in the class action lawsuit.
Hansberry v. Lee, 311 U.S. 32, 45-46 (1940). The Supreme Court later ruled that restrictive
covenants were unlawful in Shelley v. Kraemer, 334 U.S. 1 (1948). The Supreme Court had
earlier ruled that the restrictive covenants were lawful in Corriganv. Buckley, 271 U.S. 323
(1926). See Gilmore, supra note 131, at 263-64 (discussing restrictive covenants in housing).
194. LUI ET AL., supranote 37, at 93; see also OLIVER & SHAPIRO, supra note 16, at 41-42.
195. LUI ET AL., supra note 37, at 93; see also OLIVER & SHAPIRO, supra note 16, at 41-42
(making the point that when originally enacted few supporters envisioned the program
serving large numbers of African American women and their children. Instead, the typical
recipient "'was a white widow and her young children."').
196. LUI ET AL., supranote 37, at 93; see also OLIVER & SHAPIRO, supra note 16, at 41-42.
197. See OLIVER & SHAPIRO, supra note 16, at 41-42 (also quoting the work of Michael
Sherraden, Assets and the Poor, as he relays the significance of the statutory "asset test"
and its impact on women who are living on the edge already in encouraging and
maintaining asset poverty among these women and their children).
198. LUI ET AL., supra note 37, at 96 ("Over $95 billion was spent by the federal
government from 1944 to 1971 on the largest public benefits program in history." Id.
Veterans who were dishonorably discharged were not eligible for the program so a ploy was
had to discharge black veterans with a general discharge because it was not an honorable
discharge, and when they protested, to downgrade their discharge to dishonorable. .).
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black veterans or other veterans of color. 199 Black veterans were unable to take advantage of the education benefits because many white
colleges refused to admit them. 200 Historically Black College and Universities were swamped with applications from GIs, as a result, and
had to turn away 55 percent of its veteran applicants. 20 1 In addition,
the average black veteran had a 5th grade education, compared to an
unusually high education level for white veterans. 202 This is significant because education is the next single, largest correlated variable of
an individual's ability to earn an income and, in turn, amass wealth,
other than intergenerational wealth transfers. 203
The GI bill's opportunity for home ownership assistance was
also significant. For most Americans, the home accounts for almost
half of the wealth owned. That is because home values generally outpace inflation and retain value better than any other single asset. 204
Few black veterans were able to take advantage of the home ownership
opportunities under the bill. 2 0 5 The Veteran's Administration was only
a guarantor of the loan so a borrower would need a willing seller and
willing lender to get the loan. Whites refused to sell homes in white
neighborhoods with higher property values to blacks, 206 and few banks
in the South would lend to blacks, even sometimes requiring collateral
that few blacks possessed. 207

199. Id.
200. Id.
201. Id.
202. Id.
203. Id.
204. Some suggest that, in today's market, investment in the private market is fastest
way to accrue wealth. While this may be the case, the unpredictability of the private
market may be a reason to discourage individuals from pursuing this strategy. I am open to
the idea of pooling assets in group funds to spread the risk across a large group. Perhaps,
federally-funded black funds are required to enlist state-action to re-level the playing field
because state-action created the lopsided playing field.
205. Id. at 97.
206. HANSBERRY, supra note 46, at 119 ("Lindner - Well - I don't understand why you
people are reacting this way. What do you think you are going to gain by moving into a
neighborhood where you just aren't wanted and where some elements - well - people can
get awful worked up when they feel that their whole way of life and everything they've
worked for is threatened." Id.)
207. Lui ET AL., supra note 37, at 97 ("In the summer of 1947, Ebony magazine[, a blackowned publication,] did a survey in thirteen Mississippi cities and found that of 3,229 VA
loans, only two went to African Americans." ).
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Latino Americans

For Latino Americans, wealth exclusion is a varied story because Latino Americans come from many countries with varied
histories. As a population, Latinos are a diverse group. Approximately, 67 % are of Mexican origin, 4 % are Cuban, 208 9 % are Puerto
Rican, 209 14 % are Central and South American, with more from Central America than South America, and 6 % classified as Hispanic or
Latino other." 210 The historical roots of the racial wealth divide 1 vary
with each group. For purposes of this discussion, the author will focus
on the largest group, Mexican Americans, who can trace the roots of
their wealth deprivation back to foreign policy. 2 1 1 Mexican Americans
experienced dual colonization-first, from the Spanish Colonizers and
later from the British, German, Dutch and French pilgrim colonizers of
the East. Before the arrival of the colonizers, Mexico dominated portions of the southwest and southeast United States without little
interference. Following Christopher Columbus's arrival in the west in
1492, Spain colonizers soon followed in the 1500s, establishing Spanish
settlements in Georgia, New Mexico, Arizona and Florida. 212 Mexico
itself became a colony of Spain in 1521 after Cortes defeated the
208. LUI ET AL., supra note 37, at 151-52 (Cuban Americans benefitted from the tension
created in the Western Hemisphere by the Russian-Cuban alliance. The United States
established an immigration policy designed to encourage more Cubans during the period
1958 to 1973 to leave Cuba and enter America. The federal government offered low interest
business loans, low-interest housing loans, special social services, cash and medical
assistance to Cuban refugees. Id. at 152. It worked. In 2001, Cuban Americans had the
second highest high school and college completion rate of all Latino groups, a higher home
ownership rate, more families earning $75,000 and over, and lower unemployment rates
compared to other Latino immigrant groups. Id. The corollary is that the Cuban nation
(and remaining citizens) are greatly impoverished by U.S. isolationist policy toward Cuba.).
209. LUI ET AL., supra note 37, at 148 (Spain had colonized Puerto Rico but withdrew,
ceding it to the United States in 1898 during the climax of the Spanish-American war.
Eventually, U.S. domination of the farming industry lead to a shift in Puerto Rican assets
being shifted to American interests in the form of large industrial monopolies. By 1930,
American capitalists monopolized "60 percent of sugar production, 80 percent of the tobacco
industry, 60 percent of all public services and banks, and 100 percent of the maritime lines."
Id. Additionally, the 500 small and medium-sized (i.e., Puerto Rican-owned farms) that
existed in 1910 had consolidated into 46 large corporations, owned and managed by nonPuerto Ricans. Id.)
210. Id. at 136. See generally RAKESH KoCHHAR, THE WEALTH OF HIsPANIc
HOUSEHOLDs: 1996 To 2002 (Pew Hispanic Center, 2004) (providing an in-depth analysis of
wealth trends and disparities in the Latino community).
211. Insight Center for Community Economic Development, Laying the Foundation for
National Prosperity: The Imperative of Closing the Racial Wealth Gap 8 (March 2009)
(hereinafter, "Insight")).
212. LUI ET AL., supra note 37, at 140.
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Aztecs. 213 During the 1600s and 1700s, Spain continued to colonize the
southwestern and southeastern portion of America, and a number of
Caribbean Islands. 214 Large numbers of Mexican landowners (i.e.,
sheep and cattle herders) owned land in the southern portion of the
United States. In 1821, Mexico won its independence from Spain; the
wealth divide is explained by what happens next.
In 1824, the Monroe Doctrine was scripted. It supposedly provided a roadmap for the independence of the emerging republic of
Mexico and several Central and South American republics. The doctrine pledged United States protection from European incursions for
emerging Latino republics. 215 At the time, Mexico and the United
States were about the same size. 216 As the U.S. desire for expansion
grew (and more European immigrants migrated west), more and more
portions of Mexico were taken and annexed to the United States. In
1837, European settlers in Texas who outnumbered Mexicans fought
the Mexican government and established Texas as an independent territory. 2 17 Citizenship rights were granted to all within the borders of
Texas except for Native American and enslaved Africans. Mexicans
who were not Native American or African were permitted to keep their
land. 2 1 8 Texas was annexed in 1845, described as part of eastern colonizers view that it was their "manifest destiny" to take over North
America. 219 Eventually, the hunger for all of North America led to the
war between the United States and Mexico in 1846 that culminated in
the 1848 Treaty of Guadalupe Hidalgo. Mexico ceded Upper California, Texas and New Mexico, including modern-day Arizona, giving up
half of its landmass to the United States. 220 Under the treaty, America
agreed that Mexican landowners would be permitted to keep their land
holdings (i.e., wealth assets). 22 1 When the United States Congress ratified the treaty, the provision (i.e., Article X) protecting Mexican
landowners was removed. Yet, Congress gave assurances that Mexi213.

Id.

214.
215.
216.
217.

Id.
Id. at 141; see also INSIGHT, supra note 152, at 8.
LUI ET AL., supra note 37, at 140; INSIGHT, supra note 152, at 8.
LUI ET AL., supra note 37, at 141.

218.

Id. at 142.

219. Id. at 142 ("[It was our manifest destiny to overspread the continent allotted by
Providence for the free development of our yearly multiplying millions [i.e., European
immigrants]" .); see also INSIGHT, supra note 152, at 8.
220. LUI ET AL., supra note 37, at 142-43; see also INSIGHT, supra note 152, at 8.
221. LUI ET AL., supra note 37, at 142 (Article X of the Treaty of Guadalupe Hidalgo
guaranteed "'protection of all prior and pending titles to properties of every description,'"
basically providing that land belonging to Mexican Americans would be protected under
law, and that American courts would recognize the land grants.).
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can titles would be honored and land holdings protected. 222 The
omission of the provision protecting the land holdings of Mexican
Americans forced Mexican Americans into United States courts to defend their land holdings. Language and cultural barriers abounded.
Many Mexican Americans did not speak English and were unfamiliar
with American laws. In addition, attorneys hired to defend these landowners often charged exorbitant fees, and Mexicans lost their land
because of the fees. 2 2 3 Within a generation of the Treaty, Mexican
Americans were transformed from landowners to a dispossessed and
poverty-stricken minority. 224
5.

Asian Americans (including Pacific Islanders)

The last group, Asian Americans, like Latinos are a varied
group yet all entered the United States as voluntary (or near-voluntary) immigrants, much like Europeans, usually fleeing economic
distress, lack of opportunity and/or war in their home countries. 225 Beyond the shared status of voluntary immigrants with Europeans, 226
the Asian experience too is a story of wealth exclusion and suppression.
The Naturalization Act of 1790 limited eligibility for citizenship in the
New America to whites only. 2 2 7 Court battles were fought over the
years to decide a group's status as white. 228 The lack of citizenship
(and the passing of other anti-Asian laws) was a major tool in the suppression of wealth building for Asian Americans in their new
country. 229 For example, one of the earliest examples was the Foreign
Miners Tax law implemented in California. It required Chinese gold
miners to pay taxes but not European gold miners. In addition, the
claims of Chinese miners were not enforced and thefts from their
222. LUI ET AL., supra note 37, at 143; see also INSIGHT, supra note 152, at 8.
223. LUI ET AL., supra note 37, at 143-44; see also INSIGHT, supra note 152, at 8.
224. INSIGHT, supra note 152, at 8 ("From landowners, they became a class of permanent
subsistence workers."); see also LuI ET AL., supra note 37, at 142 ("The treaty ultimately
resulted in a massive transfer of land from Mexican Americans to Anglo Americans.").
225. LUI ET AL., supra note 37, at 177-78; see also INSIGHT, supra note 152, at 9.
226. Id. at 178 (Native Americans are not immigrants. They occupied the land before
Europeans arrived. Latino Americans, particularly, Mexican Americans, lived on foreign
land in their native country that was appropriated by the United States through conquest.
African Americans were brought to America as property, being wholly dispossessed of all
wealth previously owned.).
227. INSIGHT, supra note 152, at 9; see also Lui ET AL., supra note 37, at 179 (In modern
times, Asians first arrived in America in the 1840s.).
228. Id. (Armenians sued to be white and won. Chinese and Japanese sued and lost.
South Asians, at first classified as white (i.e., Caucasoid), then later declassified.).
229. INSIGHT, supra note 152, at 9.
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mines were a regular occurrence. 230 Taxes collected from Chinese miners accounted for one-fourth of the annual state budget of California in
the 1860s. 2 3 1 Yet, California state jobs and services underwritten with
tax dollars were transferred exclusively to whites. 232 The same was
true of Chinese workers working on the railroads in California. These
workers could not take advantage of state-sponsored resources because
they lacked citizenship. In essence, Chinese workers paid into the system but were excluded from taking anything out. Their wealth was
transferred to the benefit of white Americans. The status of being
white entitled white Americans, through no effort of their own, to benefit from some of the earliest government-sponsored entitlement/welfare
programs.
The 1924 Alien Land Act targeted Japanese Americans, denying them citizenship and the right to own land and form corporations.
Like a few other groups, the Japanese retreated into ethnic enclaves to
build wealth independent of white America and carved out jobs that
whites would not perform, such as laundry work. 23 3 They were largely
successful until World War II when things changed. 234 World War II
and the internment of Japanese Americans changed the wealth profile
of this immigrant community. Interred Japanese Americans had one
week to dispose of all of their wealth (i.e., assets). Most sold their
homes and business assets to whites at substantially reduced prices.
This too was an enormous wealth transfer from a community of color to
whites under the guise of the law. 2 3 5
Native Hawaiians, unlike immigrating Asians, more closely
parallel the experience of Native Americans. Native Hawaiians occupied the land that would be later confiscated by Europeans. 2 3 6
American agricultural industrialists overthrew the last Hawaiian native leader in 1893. Hawaiians were dispossessed of most of the land,
and any remaining land was placed in trust. The trust today is controlled by a group of trustees, and the state of Hawaii and courts,
provides oversight. With all of the visual prosperity associated with
Hawaii, Native Hawaiians are the most income and asset-poor of all
people living in Hawaii. 237
230.
231.
232.
233.
234.
among
235.
236.
237.

Id.
Id.
Id. (arguably "one of the first tax-based racial transfers of wealth").
Id.
See supra notes 67-70 and the accompanying text (discussing wealth difference
sub-groups of Asians based on country of origin).
Id.
Id.
Id.
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Wealth and its Advantages

A low-riding Honda with tinted windows, clothes sporting FUBU
and PhatFarm, and a little bling bling are all signs of wealth. Well,
at least, that's what the people in my urban neighborhood seem to
tell me. 238
1. Defining Wealth
Wealth typically is a measure of net worth-cash and owned
assets over debts owed. Wealth can be quantified in terms of dollars
and cents. Yet, it has financial, political and cultural meanings as reflected in the quote that begins this section. Wealth is synonymous
with private ownership and the capability to wield the power that accompanies private ownership. Wealth defines in crucial ways an
individual or family's access to life's chances. 239 As the above quote
suggests, one's definition of wealth generally reflects what one owns
and/or has the capacity to own. It reveals "a particular network of social relations and a [subset] of social circumstances that convey a
unique ... meaning pertinent to race in America." 240 FUBU and Phat
Farm have cultural currency in the African American community.
Those who embrace the above definition inhabit a particular social
space in urban America-a space that is densely populated by people of
color, largely African American and Latino, who live between the middle to lower rungs of the economic ladder in this society. The above
definition of wealth is probably not shared by the upwardly mobile
middle class and upper-middle class wealth holders, regardless of race,
but particularly, not white Americans. More definitions of wealth-producing assets include home equity, stocks and bonds, retirement
benefits, general real estate holdings, business income, insurance policies and savings. Additionally, for those who receive it, wealth
includes intergenerational transfers by gift either during a lifetime, or
238. Amy Graham, A New Definition of Wealth, at http://racialwealthdivide.org/
resources/new definition of wealth.html (last visited November 3, 2009).
239. HANSBERRY, supra note 46, at 44 (Mama Lena talking with her daughter-in-law,
Ruth discusses various opportunities the insurance proceeds [(i.e., the wealth)] opens up for
her family. "I ain't rightly decided.... Some of it got to be put away for Beneatha and her
schoolin' - and ain't nothing going to touch that part of it. Nothing.

. .

. Been thinking that

we maybe could meet the notes on a little old two-story somewhere, with a yard where
Travis could play in the summertime, if we use part of the insurance for a down payment
and everybody kind of pitch in. I could maybe take on a little day work again, few days a
week." .).
240. OLVER AND SHAPIRO, supra note

16, a t 3.
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at death. Wealth ultimately is a measurement of the security and wellbeing of an individual, family, community, nation and/or race.
Defining the contours of wealth in communities of color in order
to better understand how wealth is accumulated requires consideration of broader notions of community well-being and individual
responsibility and accountability to the collective. African American
communities are made viable through kinship circles that extend beyond the traditional nuclear family. Grandparents, aunts and uncles,
cousins, nieces and nephews typically depend on each other for food,
housing, monies, jobs and other resources. 241 The kinship group provides the economic safety net that private wealth provides for white
families. 242 African Americans are more likely to share earnings with,
or spend earnings on behalf of, an extended family member than white
Americans. 243 Some scholars have suggested that this tendency contributes to the savings rate gap, and in turn, the wealth gap. 2 44
This co-dependence takes many forms, including pooling of assets in informal groups. 245 These pools act as savings and wealth
accumulation vehicles. 246 This practice of pooling resources occurs in
many people of color communities, and is often overlooked in formal
studies of wealth practices in these communities. For example, immigrants from Mexico, Korea, and China each have documented cultural
practices of pooling funds in groups. 2 4 7 In these circumstances, individuals make weekly contributions to a general fund and those funds
241. Id.
242. Id.
243. See Hamilton & Darity, supra note 41 ("Economists ... found that, after accounting
for household income, blacks historically have had a slightly higher savings rate than
whites. ... This indicates even greater black frugality because many higher-income blacks
offer more support to lower-income relatives than do whites, further reducing their
resources to save.").
244. Id. (referencing other scholars who share their point of view).
245. See, e.g., Gilda Haas, Creating Cultural Windows to Banking Opportunities, 11
Community Investments (December 1999), http://www.frbsf.org/publications/community/
investments/cra99-3/page2.html (discussing the savings practices of immigrant groups from
Asia (e.g., Korea and Cambodia) and the Americas (e.g., Salvadoran and Mexican), and how
banks can adapt their practices to these cultural savings practices).
246. See, e.g., ALEX COUNTS, SMALL LOANS, BIG DREAMS - HOW NOBEL PRIZE WINNER
MUHAMMAD YUNUS AND MICROFINANCE ARE CHANGING THE WORLD at 18-20 (2008)
(providing examples of how Yunus' Bangladesh model has been adapted around the world,
including on Chicago, Illinois' South Side. The Women's Self-Employment Project
("WSEP"), a nonprofit, was created by a bank executive from South Shore Bank, a small
South Side bank. WSEP was started to meet the requests of women for loans to start small
businesses. WSEP established the Full Circle Fund ("FCF"). The FCF was based on the
Bangladesh model, with a few changes to suit black and Latino women in urban Chicago.).
247. Id. (for example, the Mexican practice is called tanda and the South Korean
practice is called kye.).
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are distributed to members of the pool/circle on a frequent basis pursuant to the rules set by the group. These monies are often used for down
payments on homes, job training and education, and start-up business
costs, much the way intra-family wealth is used by white
Americans .248
2.

Other Definitions of Wealth

For many, wealth has a variety of non-economic meanings and
measures. These meanings and measures indicate social well-being. It
affords the holder of wealth the power to create a "good life." While the
meaning of a good life may vary, there are some widely held and
shared notions of what makes for a good life. Components of a good life
include economic mobility and security. It includes advantages in the
development of human capital (i.e., an education), development of business opportunities (i.e., starting a business and accessing start-up
capital), acquiring a home (i.e., making down payments, borrowing
against home equity), better health (i.e., access to top-quality health
care - physicians, specialists, tests and the ability to finance expensive
medical procedures), community location (i.e., ability to live in high
amenity neighborhoods), capacity to travel (i.e., access to the world),
political influence (i.e., access to candidates through campaign finance)
and security (i.e., the capacity to withstand economic crisis and job termination). These advantages help to define or build the "good life."
Additional advantages of wealth include the ability to pass on
the "good life" to one's children in the form of bequests, lifetime gifts,
education, homes and social status. In the experience of many,
wealth's greatest significance is the capacity to pass on the "good life."
The opportunity to change the playing field for future generations is
highly motivating. Each generation hopes that the next generation
will do a little better than the prior one. Families work and sacrifice in
one generation so that the next generation can live a better quality of
life. In some African American communities, and perhaps others,
wealth means numerous and healthy children and grandchildren. For
others, wealth is marked by owning many things, like televisions, cars,
jewelry and clothing. For still others, wealth is measured by cash,
stocks and bonds, and business net worth. In some Native American
communities, wealth is reflected by what one was gives away to others
and is captured by the traditional Native American saying that, "'[ilt is
248. See generally J. Neimbhard, Cooperatives and Wealth Accumulation: Preliminary
Analysis, 92 Am. ECON. REv. 325 (This article discusses the use of cooperatives in
communities of color to accumulate wealth.).
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more blessed to give than to receive."' 2 4 9 One scholar suggests,
"[wlealth is [simply] defined by what a person, culture or society values,"2 5 0 which the author tends to agree with.
3.

Personal Wealth Narrative

In the African American experience, education is highly valued.
Education is (and was) seen as a surefire way up and out of working
class communities. The author's maternal grandfather, Arthur E.
Dunlap, had less than a high school education and was born in the late
1800s in the South. He was born in Little Rock, Arkansas. He married
and had thirteen children by the mid 1930s. Ten of his children
reached adulthood. He promised each of them a paid college education
to all who wanted one. At least, five of his children earned bachelor
degrees by 1955. The author's maternal grandmother, Ruth J. Dunlap,
earned her high school equivalency as an adult, late in life. Both
grandparents intrinsically understood what collectively most African
Americans seem to get having experienced life at the bottom of an unjust society- that education is an essential stepping-stone of social
mobility. African Americans seem to understand that the surest way
to gain access to wealth and upward mobility is to get an education.
The author's mother could be heard to say, "[a]n education is the one
thing that people can't take-away once you receive it."
The author's grandfather was a self-employed home repair businessman-one of the key activities of wealth creation, i.e., running a
business. He advantaged himself and his family first by moving from
Little Rock, Arkansas to St. Louis, Missouri in the early 1900s, and
then by moving from the inner city of St. Louis to the county (i.e., the
"suburbs") in the late 1950s or early 1960s. He lived the Raisin in the
Sun story. He purchased a home large enough to house him and his
wife and the families of three of his adult daughters. The block where
he purchased was a single block of mostly African American homeowners surrounded by white families. The school district was a solid school
district and overwhelmingly white. His grandchildren were among the
handfuls of black children attending the neighborhood schools through
high school. Within twenty years, the neighborhood began to shift,
large numbers of white Americans moved out, and large numbers of
African Americans moved in. Real estate values declined and so did
his wealth.
249. Amy Graham, A New Definition of Wealth, available at http://racialwealthdivide.
org/resources/new definitionofwealth.html (last visited November 3, 2009).
250. Id.

46

FLORIDA A & M UNIV LAW REVIEW

Vol. 5: 1:1

Nevertheless, his foresight redounds to the benefit of his great
grandchildren and great, great grandchildren today. Many possess
bachelor degrees and several possess graduate and professional degrees. The youngest generation is excelling in elementary, secondary
school, attending elite universities, and colleges around the country.
Those grandchildren with degrees tend to earn higher incomes than
the others do. A number of his grandchildren are the working poor.
Irrespective of education or occupation, all of his grandchildren to varying degrees suffer from the crisis of the wealth divide. The author's
grandfather left a home situated on one-half acre of land that contained four separate multiple bedroom living units; nevertheless, the
home was lost to taxes following the death of his wife, nearly twentyfive years after his death. His then-living adult children never benefitted from an intergenerational transfer of wealth in the form of home
equity because of infighting.
Finally, a last advantage of wealth for purposes of this discussion includes the fact that wealth permits and promotes civic
engagement, giving holders of wealth freedom to innovate and take
risks. The wealthiest Americans contribute the largest amounts of absolute dollars in money and property to nonprofits and volunteer at a
slightly higher rate. For example, the wealthiest 1 % contributes 13 %
of the monies donated to nonprofits in 2007. Wealth provides the security needed to freely make charitable contributions of time and
resources. A vibrant civil society depends on engaged citizens and diverse voices. The wealth divide silences voices and skews reality.
Wealth as the author is using it is not the same as wealthy or rich.
Wealth exists in gradations. Many wealthy individuals live reasonably
well but not opulently. They go to work in the morning and come home
in the evening. This wealth discussion is more is about the advantages, beyond the advantages to the wealthiest in society. Many
middle-class and upper middle-class families possess significant
wealth (though not wealthy) and enjoy the good life. 2 5 1

251. See ECONOMIC RECESSION, supra note 20, at 2 (stating that, "Before the start of the
recession, there was a six-fold difference between the median value of net worth for [w]hite,
non-Hispanic families ($171,200) with holdings compared to families of racial and ethnic
minorities ($28,300) with holdings".); see also DRAINED, supra note 17, at vi (stating that, in
2009, "The median value of the financial assets held by white families with assets was
$39,500, while families of color with assets held only $5,500.").
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AN APPROACH AND FRAMEWORK FOR ACHIEVING JUSTICE

A.

47

Now

The Sankofa Model of TransitionalJustice

Justice, therefore - and especiallyjustice across boundaries (gender,
race, nations, cultures, religious traditions)- is a reflection of the
kind of reciprocal acknowledgment of the humanness of the other
whenever and wherever you go up to them. 2 52

1.

What is a Just Solution?

What is a just resolution to closing the multiracial wealth divide? Is the wealth divide a consequence of laziness and ineptitude on
the one hand, and rewarding meritorious behavior on the other, or, is it
the result of a larger, more systematic program of shifting the wealth
of the many peoples of this nation into the hands of white America?
The previous sections of this Article address each of these questions
shedding light on the lived experience of large numbers of Americans
of color who live at the bottom of the wealth divide. Western traditional conceptions of justice, i.e., rights-oriented justice, 253 are
insufficient to bring justice to the hoards of African Americans, Latino
Americans, Native Americans and Asian Americans who are burdened
by the wealth divide. A just solution must empower, give voice to, and
acknowledge without qualifiers the harm caused and havoc reeked
upon a people by state-sanctioned practices favoring the white majority in a supposedly equality-based, civil democratic society. For those
now living who are privileged by the wealth divide and who also attribute that privilege to the actions of long ago dead relatives relieving
themselves of responsibility for the problem, a broader conception of
justice is needed to convey the gravity of modern times, and how those
living today are responsible (and indeed have an obligation) to actively
participate in the resolution of the multiracial wealth divide, expeditiously and justly.
The perception of what is justice depends on the lens of justice
through which one peers. The nature and magnitude of the multiracial
wealth gap and the entrenched historic practice of racial difference embedded in government policies in this society requires an approach to
justice that will, not only resolve the problem, but also heal the nation,
252.

RICHARD BELL, RETHINKING JUSTICE: RESTORING OUR HuIANITY 81 (2005).

253. Rights -oriented justice focuses on punishing the offender where the offender can
be identified, and where appropriate, through a second civil process affording relief to the
victim. Also, at its core, only persons who caused the harm should be made to compensate
for the harm.
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realigning the ethos of white privilege and social deprivation experienced by Americans of color. Awarding the "victims" of wealth
deprivation their "due" while those who benefitted from the systematic
ritual of structural racism disassociate themselves from the wrong occasioned to Americans of color will not suffice in righting the wrong.
Such righting of the wrong would leave lingering racial animosity,
hurt, and resentment.
2.

Goals of the Sankofa Model of Transitional Justice

Various theories of justice can guide us in designing social institutions, reforming them and living within them. This Article
advocates for transitional justice as the anchor theory for guiding the
design of a framework for dismantling racial inequality and the conditions of wealth deprivation it fosters. 254 Core principles of the
transitional justice model include: 1) safeguarding the autonomy of
others, 2) engaging in a deliberative process, 3) respecting each other's
human dignity in a participatory process, and 4) seeing the solution to
the harm caused as a whole community responsibility. Transitional
Justice Models have the goal of helping a successor regime transition
from the predecessor regime that committed the abuses to a new regime that is committed to the rule of law, democracy in fact, and the
protection of human rights. 255 The primary task of a national public
policy to eradicate the wealth divide is to do away with the deprivations that prevent people from freely living a life that he or she has
reason to value. This freedom is substantive and inescapably focused
on the agency and judgment of the individual. This is not an issue of
charity. By addressing the wealth divide from the perspective of a capability failure problem, individuals are given the resources to support
their capability to participate freely in the decisions of his or her community, and to have a sense of responsibility for the community to
which he or she belongs. This brings about deliberative democracy. 256
The eradication of the wealth divide is a two-fold process: the
process of (1) enhancing individual freedoms and (2) making the social
commitment to bring this about. Social commitment is equivalent to
the idea of social justice. The commitment to eradicate the wealth divide, enabling individuals to identify freely those things that are of
value to them and to possess the capability to get those things, includes
a sense of accountability and responsibility on the part of all and not
254.
255.
256.

Gray, supra note 41, at 148.
Id.
Id. at 86.
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just those who live the state of deprivation. As people who live, in a
broad sense,together, each of us cannot escape the idea that the
problems caused by the wealth divide are quintessentially all of our
problems. White Americans today too are responsible for these
problems (and not just their ancestors). People living today cannot
shirk the task of judging how things are, how they got this way, and
what needs to be done to reverse course. As reflective beings, people
possess the ability to contemplate the lives of others. This ability helps
in judging how things are and determining what needs to be done.
There is no cultural or other context to justify the multiracial wealth
divide. To suggest that there can be no justice and no peace because
the chief architects of the present day plane of injustice are no longer
living and that the living are incidentally, involuntary beneficiaries of
these divisive policies and practices put in motion decades, and perhaps, even centuries before, is to provide a relativized account of
justice. This account nearly always relegates calls for justice to an imbalanced account of how justice for one (the victims of the multiracial
wealth divide) is an injustice to the other ("innocent" white Americans
who are privileged by the wealth divide). Some might argue that to
eradicate the wealth divide for multiracial groups in America would be
to perpetuate a modern-day injustice on white America, i.e., a group
that in theory has no responsibility for creating the wealth divide, and
consequently, has no responsibility for eradicating it.
3.

Transitions

Justice in the context of eradicating the wealth divide requires
all to think differently. We must think about obligations rather than
rights. Obligations-oriented justice 257 is preferred over rights-oriented
justice. We must begin by asking, "what ought I (or we) do?", rather
than with the opposite question "what I (or we) ought to get?" The shift
forces us to face truths forthrightly, posing a question that can only be
addressed from the perspective of the victim. Transitional models
force us to come to terms with the past as we act upon the future. In
contrast, by putting rights first, those claiming the rights from institutions will be less-certain about where to lodge their complaints. No one
today takes responsibility for the wealth transfer programs of the late
257. Obligations oriented justice shifts the paradigm. The wrong or abuse perpetrated
against the victim creates obligations. These obligations fall upon the perpetrator, victims,
witnesses, and society, to create a public record of the truth of the wrong, and to obligate
oneself to transitioning from the pre-transition state of abuse to a post-transition state of
right based on democratic principles, human rights and rules of law that are consistent with
democracy.
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1800s and early 20th Century. The perspective of obligations is more
connected with taking actions. From a critical race theory perspective,
the embracement of a transitional theory of justice is the author's attempt to develop a jurisprudence that accounts for the role of racism in
American law and government policies that helped to create the racial
wealth divide. It is further hoped that transitional justice works to
eliminate the racial wealth divide and to eliminate all forms of racial
subordination occasioned by the wealth divide going forward.
At the core of Sankofa Model of Transitional Justice is listening
to the lived experiences and histories of those oppressed by government programs that transferred assets to white Americans and
spurred the great wealth divide we see today. It brings together victims, perpetrators and the community at large (i.e., bystanders).
Victims are active participants in defining the harm done to them, and
coming face to face with the perpetrator, in this case, the government.
All are brought into dialogue with each another "to discuss how they
have been affected by the harm and [to] come to some agreement as to
what .

.

. [should] be done to right any wrongs suffered." 2 5 8

This process is designed to be restorative, requiring participants in the process to engage in reciprocity. Reciprocity is democratic
in practice. A reciprocal perspective cannot be reasonably rejected by
any person committed to democracy because it requires only that each
person seek terms of cooperation that respect all as free and equal citizens." 2 59 From a critical race theory perspective, the author's
embracement of a transitional theory of justice is her attempt to develop a jurisprudence that accounts for the role of racism in American
legal and governmental policies that helped create the racial wealth
divide and that works to eliminate the divide and all forms of subordination occasioned by it. One aim of transitional justice is to promote
greater equity between perpetrators and victims. This aim allows victims to determine what forms of restoration are most important to
them. It encourages a participatory process that emphasizes the need
to respect each other's humanity and dignity. A second aim is to avoid
dominating victims by third party decisions and to empower victims to
express their own grievances and claims. Transitional justice depends
on a deliberative process. This perspective poses the question of whose
justice is relevant here-the government?, victims?, bystanders? The
process of transitional justice permits reasonable and deliberative con-

258.
259.

Id. at 102.
Id.
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sideration of these questions. This process better enables moral
outcomes in disputes.
A third aim is to nurture "taking responsibility for righting the
wrong," especially by offenders (i.e., that is why closing the racial
wealth divide is a public policy imperative). By infusing political action at all levels of the government - executive, judicial and legislative
with righting the wrong, the most responsible party, i.e., the government, is stepping up to take responsibility for the wrong it occasioned
to a subset of its citizens. A wrongdoer taking responsibility is a morally superior outcome than when the wrongdoer is made to take
responsibility by a third party imposed sanction. Perpetrators taking
active responsibility for righting the wrong is transforming for the perpetrator, while forgiving is transformative for the victim. Both are a
way of reconciling justice to be able to live with the past but not be
beholden to it.260
B.

Application and Possible Solutions

The legal system can force open doors, and sometimes even knock
down walls, but it cannot build bridges. That job belongs to you and
me. The country can't do it. Afro and white, rich and poor, educated
and illiterate, our fates are bound together. We can run from each
other, but we can't escape each other. We will only attainfreedom if
we learn to appreciate what is different, and muster the courage to
discover what is fundamentally the same. America's diversity offers
so much richness and opportunity. Take a chance, won't you? Knock
down the fences, which divide.26 1

1.

In General

If the U.S. were to follow suit by establishing an officially sanctioned process for acknowledging our racialized history, it could help
build deep understanding across communities and reveal new trans260. See Terry Keleher, Jump Starting Racial Justice, YES! MAGAZNE (June 4, 2009),
http://www.commondreams.org/print/42949 (PDF file) ("South Africa's Truth and
Reconciliation Commission provided a forum for constructive and candid conversation about
historic racial inequalities. ... The public airing of the ongoing harm caused by abuses of
justice and human rights transformed the country.... South African [sic] emphasized a
restorative, rather than a retributive system of justice, where individual offenders and
society as a whole were obligated to officially acknowledge and take responsibility for the
harms done to victims and communities." Id. (emphasis added).).
261. Michael B. Hyman, Editor's Briefcase, 17-Jul CBA Rec. 6 (2003) (quoting Justice
Thurgood Marshall, July 4, 1992, on receiving the Medal of Liberty). This brief article from
the Chicago Bar Association magazine provides background and contextual information
about the Hansberry v. Lee litigation and provides information about Carl Hansberry,
Lorraine Hansberry's father.
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formative possibilities. 26 2 Solutions must be interdisciplinary and
multifaceted. The perniciousness and pervasiveness of racial inequality as reflected in the wealth divide is deeply rooted and structural.
The imperative to confront and remedy this gross inequality with a
commitment to dismantling America's legacy of racial discrimination,
alienation and isolation is a matter of public policy. It is public because the government played such a large role in setting up the wealth
divides that it must also play a large role in dismantling it. It is policy
because a course of action based upon a set of agreed goals, objectives
and principles is needed to guide efforts to forever dismantle the racial
wealth divide. Justice now is required. Delayed justice (or no justice)
is not acceptable. On a daily basis, Americans of color face hopelessness and powerlessness brought on by the harm that attends the
wealth divide.
The solutions put forth in this Article meet three criteria, all of
which facilitate the administration of transitional justice. First, the
proposed solutions raise the consciousness of all in society - the haves
and the have-nots. Second, the proposed solutions include legislators
acting on behalf of the public, establishing policy, accepting full responsibility for, and taking action to involve the government in the
resolution of this profundity. Wealth deprivation is one of the lingering vestiges of centuries' old policies and practices fanning the flames
of racial inequality while peddling American democracy and human
rights superiority abroad. Americans of color have a human right to
live freely and reasonably within this society, expecting that their race/
color will not be an impediment. Additionally, people of color have a
right to expect that racial impediments will not be fostered or reinforced by their very own government as they attempt to fully
participate in and realize the American Dream. Third, the proposed
solutions encompass broad areas of government action, i.e., tax laws,
banking regulations, housing, education, health care, and other
programmatic areas under the purview of the federal government.
Further, the government actively must enforce the changes to achieve
racial equality in terms of people's capability to amass wealth.
2.

Establish the Closing the Wealth Divide Truth Commission

This Article proposes establishing a "truth commission" to oversee and facilitate governmental efforts to dismantle the multiracial
wealth divide and the administration of the transitional justice framework. This Article is also proposing the use of racial equity plans to
262.

Keleher, supra note 260.
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monitor progress and to prevent future discrimination. The "Closing
the Wealth Gap Truth Commission" would programmatically address
all three criteria while redressing the havoc reeked upon societal members by the wealth divide. Government agencies would be required to
use racial equality impact assessments plans to monitor and prevent
inflicting new racial harms. 263
The overall framework would include small town hall-type
meetings across the country facilitated by a trained workforce. The
goal is to set up a process that meets the following objectives:
1. To focus on the harms (i.e., the structural and institutional racial injustices) rather than on the rules that have been broken;
2. To show equal concern and commitment to victims, witnesses
and bystanders participating in the process of transitioning
justice;
3. To work toward the restoration of victims, empowering them
and responding to their needs as they see them;
4. To enforce the rule of law, encouraging government rule enforcers to understand, accept and carry out their obligations;
5. To provide opportunities for dialogue, direct or indirect, between victims, witnesses and perpetrators as appropriate;
6. To involve and empower the affected community through the
justice process, and increase its capacity to recognize and respond to racial harms;
7. To encourage collaboration and reintegration, rather than coercion and isolation, making it right for all going-forward
8. To give attention to the unintended consequences of our actions
and programs, and
9. To show respect to all parties, including victims, witnesses, and
perpetrators.
Using this framework, town hall meetings will be held in urban
and rural communities across the nation. People may testify at the
meetings, in writing or orally. Records must be kept of the proceedings. Victims, perpetrators (government actors charged with a
particular responsibility), and bystanders will be permitted to testify
about how the wealth divide affects them. Once the town halls are
completed, a small committee of experts, scholars, government officials
and citizens will be asked to cull the record for themes, plausible remedial ideas, and make a plan for going forward. The types of remedies
targeted by the Truth Commission are primarily group, and not individual. The harms inflicted have been targeted at the group and
occasioned because of one's membership in the group. As a result, the
proposed remedies are offered at the level of the group. Proposed
263.

See supra Part IV.B. (discussing racial equality impact statements).
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group remedies might include establishing life accounts for targeted
populations at birth, overhauling the banking system to prevent predatory practices in lending, account management, and access,
establishing job creation strategies for targeted populations, and enforcing existing anti-discrimination laws to their fullest.
Collecting and disseminating information will be an important
function of the Truth Commission. Raising the consciousness of Americans requires capturing detailed information about wealth, objectively
communicating facts about wealth, and correcting misconceptions
about how wealth is created, maintained and transferred. This phase
of the process must communicate to the public the idea that a solution
for those negatively affected by the wealth divide is a solution for the
overall prosperity of the nation (i.e., a shared prosperity). This double
benefit raises overall quality of life for all, not just the affected large
numbers of Americans of color. Public service announcements, pamphlets and online dissemination of information about the privilege of
wealth and deprivation facts can go a long way in bridging the ignorance gap that exists in society about how wealth is created,
maintained and transferred. The information communicated must inform about the advantages and disadvantages of wealth, and the fact
that many white Americans are beneficiaries of a legacy of unchallenged discrimination as a major contributor to their relative wealth
positions vis-a-vis others in society. 264 Wealth data was not actively
collected until the 1980s. Longitudinal wealth data is still marginally
collected. The collection of more refined wealth data is needed in order
to perform more sophisticated wealth analysis.
Government legislators who are elected by the people must act
on behalf of the people. First, legislators must acknowledge that there
is an extreme wealth divide in this country, and that the wealth divide
was created mostly by structural impediments in the law. 2 6 5 This step
264. See Harris,supra note 9, at 1707 (providing an extensive discussion of the concept
of "whiteness as property" and how such concept privileges white Americans and how
whiteness is a status protected by American law); see also discussion supra Part III.B.
(discussing how the law was used to protect and advance white wealth transfer to whites by
various racial groups over time that advantaged whites in terms of wealth amassing); see
also Mike Lillis, Congress Nibbles on Edges of Wealth Gap - Congress Considers Reforms to
Narrow Widening Divide Between Whites and Blacks, The Washington Independent(April
13, 2009), http://washingtonindependent.com/38331/congress-nibbles-on-edges-of-wealthgap ("That the wealth disparity is so wide is largely attributable to prejudiced policies both
public and private. Advocates and academics point out that some of the largest federal
benefit programs of the last century propped up whites but largely excluded [people of
color].").
265. Lillis, supra note 221 (discussing the fact that some legislators were surprised by
the extreme racial wealth divide statistics (i.e., that the wealth divide between black and
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involves acknowledging that the wealth divide exists and is an inequality that has been longstanding in this society. Laws that created
impediments were enacted by earlier Congresses and signed into law
by past presidents. Knowing that some of these laws were expressly
enacted with the intention of discriminating based on race while others
were sources of discrimination only as applied, legislators will need to
implement the Truth Commission. The Truth Commission is an approach to redressing the problem by gathering information from vast
resources, understanding the problem from multiple perspectives, and
proposing and taking action based on these understandings.
The time has come for a federally sponsored truth commission
that addresses the historical and structural root causes of the multiracial wealth gap persisting and widening in America today. The Truth
Commission must operate within a transitional justice framework, i.e.,
permitting the victim to define the harm, hearing from a cross-section
of society that is impacted by the existence of the wealth gap-African
American, Anglo American, Latino American, Asian American and Native American, and holding the government accountable and
responsible for the harms and taking action to redress the harms. Victims will be given the opportunity to propose solutions to close the gap
and cease the occasion of the harms. An addition to the process of the
Truth Commission is a second process known as proactive racial impact planning and analysis. 2 6 6 This process requires a systematic
review of government action with the aim of anticipating and preventing adverse impacts for any racial group of new governmental
policies. 267 We are past the point of just talking about the existence of
the wealth divide and the litany of problems it causes. Legislators
must articulate a public policy, such as the Truth Commission's, based
on a transitional justice model and the racial impact analysis that
gives voice to the victims of racial inequality, conveys the urgency of
redressing the problem now, and provides a checks and balance process
for confirming that laws impeding wealth are replaced with laws that
foster wealth amassing and equality.
white Americans was 10 to 1 in the year 2007) shared at a recent wealth gap summit on
Capitol Hill on March 2009. For example, "House majority Leader Steny Hoyer (D-Md.),
who attended the event, was shocked to learn the extent of the disparity." On the other
hand, Rep. Barbara Lee (D-Calif.), who chairs the Congressional Black Caucus, said, "[wle
need to work together to begin to attack the institutional and structural reasons why
communities of color continue to lag so far behind [in wealth than] white families." .).
266. Keleher, supra note 217.
267. Id. (discussing Great Britain use of the Racial Equality Impact analysis in all
policy-making processes at the government level).
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Checks and Balances: Use of a Racial Impact
Planning & Analysis Tool

The Sankofa Model of Transitional Justice depends on successfully transitioning from the predecessor regime to the successor
regime. In the context of closing the wealth divide, the transition is
from a state where even, in the wake of civil rights laws dismantling
the racial inequalities of the past, structural racial inequalities persist.
The public face of the law must be dealt with in order to eradicate racebased causes of inequalities. The transition is to a state where the
public face of the law matches the societal commitment to enforcing the
rule of law, protecting and promoting human rights, and securing democracy in fact for all, irrespective of race. A problem inherent in the
predecessor regime was the racial bias and implicit discrimination that
went unchecked and unchallenged. This Article advocates for the
adoption of a tool introduced in the United Kingdom and used in the
United States on a limited basis, the Racial Equality Impact Assessment Tool. 2 6 8 The United Kingdom, in enacting the Race Relations Act
of 1976,269 makes "racial discrimination unlawful in employment,
training and related matters, in education, in the provision of goods,
facilities and services and in the disposal and management of premises."2 7 0 The act prohibits two kinds of racial discrimination direct 27 1 and indirect. 2 7 2 The law was amended by the Race Relations
(Amendment) Act 2000,273 extending the anti-discrimination provisions to police and other authorities. 274 In addition, the amendment
268. Terry Keleher, Racial Equity Impact Assessments: An Overview (2009), at http://
www.arc.org/images/racial-equitytoolkit.pdf (providing an overview of the racial equity
impact assessment tool).
269. The United Kingdom Race Relations Act of 1976(Office of Public Information,
Great Britain), http://www.opsi.gov.uk/acts/actsl976/pdf/ukpga_19760074_en.pdf.
270. House of Commons Research 00/27, The Race Relations Amendment Bill [Bill 60 of
1999-2000] 8 (March 8, 2000), available at http://www.parliament.uk/commons/lib/
research/rp2000/rp00-027.pdf (last visited January 10, 2010).
271. Id. ("Section 1(1)(a) defines DIRECT RACIAL DISCRIMINATION which arises where a
person treats another person less favourably on racial grounds than he treats or would treat
someone else. 'Racial Grounds' means any of the following: colour, race, nationality
(Including citizenship) or ethnic or national origins. The nature and effect of the action are
to be considered rather than the openly expressed intention of the discriminator."
(emphasis in the original)).
272. Id. ("[S]ection 1(1)(b) defines INDIRECT DISCRIMINATION. This consists of treatment
which may be described as equal in a formal sense as between different racial groups but
discriminatory in its effect on one particular racial group." (emphasis in the original)).
273. The United Kingdom Race Relations (Amendment) Act 2000 ch. 34, at http://
www.opsi.gov.uk/acts/acts2000/ukpga-20000034_en_1 (last visited January 10, 2010).
274. Id.
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imposed a statutory duty on public authorities to determine the racial
impact of legislation. 275 The racial equality impact assessment tool became the vehicle for satisfying this statutory duty. According to the
law, an "Equality Impact Assessment (EIA) is a thorough and systematic analysis of a policy, whether that policy is written or unwritten,
formal or informal, and irrespective of the scope of that policy." 27 6 All
policies and procedures are reviewed before being implemented. The
review will vary based on the policy and the assessed concerns for affecting racial equality. The assessment process generally consists of
six steps: (1) initial screening, (2) task defining, (3) information gathering, (4) making a judgment, (5) action planning, and (6) publication
and review. 277 It is beyond the scope of this Article to explain each of
the steps. Needless to say, each step is designed to guard against the
unintentional implementation of a rule or policy that has a disparate
racial impact on a racial group. In the new era of a truly post-racial
America, surfacing and acknowledging the truth of the racial inequality problem, ameliorating the present day effects of the problem, and
preventing future discrimination, the government can use the racial
equality impact assessment as a means to facilitate a system of checks
and balances.
V.

CONCLUSION

Harlem
What happens to a dream deferred?
Does it dry up
Like a raisin in the sun?
Or fester like a soreAnd then run?
Does it stink like rotten meat?
Or crust and sugar over
Like a syrupy sweet?
Maybe it just sags
275. Id. at §71; see also Explanatory Notes to Race Relations (Amendment) Act 2000
ch.34, at http://www.opsi.gov.uk/acts/acts2000/en/ukpgaen 20000034_en_1 (last visited
Jan. 10, 2010).
276. Explanatory Notes, supra note 232.
277. EqlA Six Step Process, at http://www.idea.gov.uk/idk/core/page.do?pageld=80175
02 (prepared by local government group tasked with implementing the assessments) (last
visited Jan. 10, 2010).
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Like a heavy load.
Or does it explode?2 7 8

The multiracial wealth divide is the public policy imperative of
the Twenty-first Century. Shrinking, and eventually, eliminating the
divide must be a top government priority. Simply proclaiming that we
live in a post-racial or color-blind society does not make it so. Our failure to address the festering sore of the racial wealth divide may mean,
"It explodes." Racism must be rooted out, acknowledged and its effects
redressed. The conscious consideration of race and racial equality are
essential to preventing a repeat of the past. A modern racial justice
movement built around dismantling and redressing the wealth divide
is a good beginning to fostering a government commitment to and legal
responsibility for eliminating structural barriers to racial equality,
preventing racial discrimination, promoting racial equality and encouraging good race relations. Transforming America's legacy of
racialized privilege into a legacy of inclusive democracy for all is important to America's future ability to compete in a world community.
There are no dispensable citizens. The government has a responsibility to all Americans to create a level playing field so that all are
similarly rewarded for personal effort. In order to make this vision a
reality, all Americans and the government must surface and acknowledge the truth, take steps to ameliorate the present consequences of
centuries' old racialized policies and privileges, and chart a course for
racial equality and equity for the future.
This Article proposes a transitional justice framework for tackling these challenges. Transitional justice as represented in this
Article requires acknowledging human conditions where people cry out
about the injustices done to them, appreciating that justice is not about
fairness per se but transcends fairness in search of equality of respect
and a willingness of the privileged to face those crying out for justice,
trying to understand the afflictions from the victims' perspective. This
kind of justice requires facing the victim, as the victim exists (and not
seeing what one needs to see to live with one's own privilege). This too
requires that the privileged in society understand that privilege is not

278. See THE COLLECTED WORKS OF LANGSTON HUGHES 74 (Arnold Rampersad ed. 2001)
(The collection is a reprint of several previously published single works by Langston
Hughes. Harlem is a part of A MONTAGE To HARLEM, first published in 1951, depicting

everyday life in Harlem).
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"part of ... [any] essential nature, but an accident of fate,"279 and that
privilege is not based on personal attributes, characteristics or behavioral choices. Transitional justice actively considers the moral
dimensions of justice, affliction and redress. It seeks to acknowledge
through deliberative a process the harms done, to promote dialogue regarding solutions, and to promote racial equality and equity for the
good of everyone concerned.
Multiracial groups in America have been equally but differently
victimized by structural and institutional barriers to equal participation in the American Dream. Yet all similarly experience a wealth
divide that on average means Americans of color own sixteen cents for
every $1 owned by white Americans. Closing the wealth divide is a
whole society problem that must be lead by the government. Truth
commissions, racial equality plans, changes to tax laws and other federal laws are essential components of any plan to dismantle the
multiracial wealth divide. The divide is so cavernous that it will take
bipartisan political will and commitment to move the government from
a position of inertia to consciously ridding America of one of the last
scourges of the last couple of centuries-the centuries' old racialized
policies that empowered white Americans while intentionally dis-empowering hoards of people of color. The time has come to consciously
and aggressively address this problem though it started hundreds of
years earlier with the first large-scale wealth transfer program, taking
the labor of enslaved Africans for free to create one of the wealthiest
and most powerful nation's on the planet. Failing to redress the
wealth imbalance in society is continually to victimize the victims of
the wealth divide repeatedly. America cannot continue to ignore cries
for redress and claim itself a just society. Violence of one kind or another will continue to permeate this civil society until human
capabilities are equally developed in order for all to live reasonably
within the society. Today's policy of containing people of color in the
inner city cores of America only works for so long. Eventually, the urban pestilence will spill over into privileged America, disquieting
neighborhoods, schools, churches, daycares and places of employment.
The American Dream should be accessible to all, and past transgressions must be addressed. What happens to a dream deferred? Does it
dry up, like a raisin in sun? Or does it just explode? I submit that it is
exploding.
279. BELL, RETHINKING, supra note 252, at 32 (quoting Simone Weil, a young Jewish
European philosopher whose writings are central to Mr. Bell's work. Ms. Weil died at the
age of 34, having only written for about 15 years.).

